ABATEMENT. 

1. Where a suit is brought in the name of one person, for the use of another, the 
defendant may plead either in bar or abatement, that the nominal plaintiff was 
dead at the commencement of the suit.—Jenks v. Edwards, use, ¢c 

2. An action of debt qui tam, to recover the penalty for issuing a marriage license 
to a minor, without the consent of his parent or guardian, is abated by the 
death of the plaintiff, so that it cannot be revived by his personal representative. 
Quere—Whcether it might not have been continued by the State.—Fairley v. 
PN I Mees is ciscssadaccnsomianiindnetadusdessbiaaincds esata dedoatesvessaceaee .375 

3. It is irregular to join two distinct matters of abatement in the same plea, ant 
such a plea is bad on demurrer.—Cobb v. Force, Brothers g Co.............468 

4. The right of a freehulder to be sued in the county of his residence, isa perso. 
nal privilege, and cannot be pleaded by any other party to the suit; therefore, 
a joint plea by two defendants, one of whom is liable to the suit, is bad.— Wea- 
ver and Gains v. Crenshaw 

See Attachment, 1. 

See Ejectment, and Trespass to try Title, 3. 

See Pleadings, 60. 

See Process, and Service of, 1. 


ACCOUNTS. 


1. Where the parties have settled their accounts and struck a balance, which has 
been adjusted by cash, or with a security for its payment at a future day, it 
is incumbent upon the party cemplaining of fraud or mistake, by suit in chan- 
cery, to allege it specially in his bill, and to establish the allegation by pruof ; 
and the agreement by the parties that errors should be corrected, does not re 
lieve the complainant from the onus of proving a mistake.— Langdon, et, al. v. 


MN a 5 ssinscs soos d naeds kamacnnsercnaceveutiodcarencatcutiorcseaesacioc tae 518 


2. Ifa party to whom an account is rendered, admits its correctness, it becomes 
a stated account; or if he retains it and makes no objection within a reasona- 
ble time, his silence will be construed into an acquiescence in its justness, and 
he will be bound by it, as if it wasa stated account.—Ibid.-..+++0++++0++++++++ 918 


ACTION. 

1, An instrument, purporting to be a bill of exchange, which does not direct to 
whom the money is payable, may be the foundation of a suit, in the name of the 
person from whom the consideration moved, and to whom it was delivered by 


115 
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AcTION—continued. 
the drawer: but an action cannot be maintained thereon, byathird person, as 
bearer—Prewitt v. Chapman, 

2. An action against a sheriff for failing to levy process, cannot be supported by 
proof that the money had been collected by him.—Griffin v. Ganaway 

3. Where claims are placed in the hands of a third person, to collect and pay 
over to the creditors of the proprietor, an action for the failure to collect them, 
and pay over the amount, may be maintained by the latter—the creditors being no 
parties to the arrangement, or their demands being paid by him.—Mardis’ 
Adm’rs v Shackleford...... 0.0.0.4 

4. A judge of the county court is authorized to issue the writ of habeas corpus in 
all cases where the detention is claimed by virtue of civil process, and is empow- 
ered to judge of its validity in every aspect; he is therefore not liable to an action 
for discharging a debtor arrested on a ca. sa.—Morrow & Nelson vy. Bird. 834 

See Execution, Writ of, 5. 

See Frauds, Statute of, 4. 

See Partners and Partnerships, 10. 


ACTION, QUI TAM. 

1, An action of debt qui tam, to recover the penalty for issuing a marriage license 
toa minor, without the consent of his parent or guardian, is abated by the death 
of the plaintiff, so that it cannot be revived by his personal representative — 
Quere—Wether it might not have been continued by the State.Fairley v. 
NI INI so scctaa ntasnduucnad-cdadeanineciasinaganenbasincchcrananeseekces eancieacene 


ADMIRALTY PROCEEDINGS. 

1. The lien given on a steam-boat, by the act of 1836, for failing to deliver goods 
as specified in the bill of lading, continues until the first day of July next after 
the non-delivery, according to the termsof the bill— Steamboat Robert Morris 
and owner v. Williamson 

2. The lien thus created, whea goods are damaged, is not waived by their accept- 


ance by the consignee or owner; nor by a receipt specifying that they have been 
received in goodorder. ‘To make a waiver there must be a knowledge of the 
injury, and an intention to abandon a remedy; or some contract which is ins 
consistent with the existence of the lien.—Ibid............cccceeeeseseseeeeeeeee #000 


ALTERATION OR ERASURE, 


1. The addition of the words “ without defalcation or set-off,” to a promissory 
note, without the consent of the maker, is a material alteration, but if made 
by a stranger, without the knowledge or consent of the payee or holder, will not 
vitiate the note.—Davis v. Carlisle 707 

2. If it be shown that the alteration has been made, but it is not proved by whom, 
the jury may, inthe absence of proof to the contrary, infer that it was made 
by the payee or holder, but the court cannot draw such inference as matter of 
IIs, <ncnasinad sinscciageeeanesasseunnasensseabesecen smn 


AMENDMENT. 
1, Where a judgment by default is rendered against the drawer of a bill of ex- 
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AMENDMENT—continued, 
change payable in another State, which includes the charge of protest, without 
any proofof what the law authorizes therefor, the judgment is not reversible, but 
will be amended as for a clerical misprision under the’act of 1824, by excluding 
the notarial fees —Craw ford v. The Branch Bank at Decatur 

2. It is discretionaty with a court to permit a garnishee to amend his answer, and 
that even after an issue has been tried between the plaintiff and one to whom 
the debt attached is supposed to be transferred.—Buford v. Welborn. 818 

3. A mistake of the clerk in stating the parties in the minutes of the judgment en- 
try, is a clerical misprision, amended by other parts of the record.— Patterson ¢ 
Hinson v. Burnett, Adm’r 

See Appeals and Certiorari, 6. 


APPEALS AND CERTIORARI. 

1. In an appeal ease, where the judgment is for a less sum than twenty dollars, it 
is error to render a final judgment by default, unless the debt is ascertained bya 
writing. In other cases, the facts must be examined by the court, and its judg- 
ment given on them.—Kenum v. Henderson 

2. A stranger to a judgment or decree of the orphans’ court, cannot carry it by 
certiorari to the circuit court ; and if the circuit court should determine on the 
evrors assigned, its judgment will be reversed and remanded, that the order 
granting the certzorari may be quashed; and this may be done on the applica- 
tion of the party at whose instance the cause was removed into the circuit court. 
Watson, Adm’r v. May 

3. Where sixteen judgments, between the same parties were rendered by a jus- 
tice of the peace, and removed by certiorari to the county court, it was com. 
petent for the court to direct that but one bond should be executed, as the con- 
dition on which the certiorari and supersedeas should issue—Cooper v. Mad- 


A.. Where several suits are depending between the same parties, on appeal or by 
certiorari from the judgment of a justice of the peace, the court may, at the in- 
stance of either party, direct a consolidation, unless the party objecting can 
show that he will in some way be prejudiced thereby.—Jb 

5. When a suitis commenced by one for the use ef another, in a justice’s court, 
and an appeal is taken by the plaintiff, it is no defectif the name of the nomi- 
nal party is omitted in the appeal bond. —McBarnett and Kerr vy. Breed. 476 

6. The surety in an appeal bond is only liable to the extent of the penalty of the 
bond, and when that is only 5 25-100 dollars, this court will judicially notice 
that the costs must exceed that sum. It will therefore correct the judgment 
asa clerical mis-entry, and amend it so as to render judgment, against principal 
and surety, for the costs, not exceeding the peaalty, and for the excess against 
the principal only, at the costs of the plaintiff in error.—Jb 

7. The bond required to be executed upon the prosecution of an appeal from a 
judgment rendered by a justice of the peace, is, only a means provided by sta. 
tute for the continuance of the litigation in the appellate court, and does not im- 
pose upon the sureties an obligation other and greater than that to which the ap- 
pellant is liable : consequently, where one sued as administratrix, appeals, she 
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“APPEALS AND CERTIORARI—continued. 


may plead that the estate she represents has been declared and adjudged insol- 
vent, and if her plea is sustained; no judgment can be rendered against her sure- 
ties on the appeal bond.—Lunsford, use, gc. v. Baskins’ Adm’z............ 512 
8. The Circuit Court may take jurisdiction by certiorari, of a case in which the 
intendant of a corporate town has rendered a judgment against a person resi- 
dent within the same, for the violation of one of its by-laws.— The Intendant 
and Council of the town of Marion v. Chandler...........0...++e000+2seseeeeeeeces 899 


See Error, and Writ of, 19. 


ARBITRATION AND AWARD. 


1. Where a case, in which the amount in controversy exceeds fifty dollars, is sub- 
mitted to arbitration, upon the order of a justice of the peace, under the act of 
1824, if one-half of the referees sign an award, is it competent to show that 
some of the others who did not sign it, gave their assent to it; or if the award 
isso defective as not to conclude in itself the controversy submitted, can it be 
assisted by parol proof ?—Hubbert v. Collier, by his next friend, &c, 269 

2. Where a plaintiff, suing by a prochein ami, describes himself in the writ and 
declaration, as an infant under the age of twenty-one years, and the defendant 
pleads “ not guilty,” and ‘accord and satisfaction,” the pleadings admit the 
plaintiff’s infancy ; and insuch case, a submission to arbitratiun and award not 
being obligatory on him, may be rejected as evidence.—TJb..........--+-.--+. 269 


ASSUMPSIT, ACTION OF. 


1. L, K and B are co-sureties for a defendant in a detinue bond, conditioned to 
deliver a slave in the event ofa recovery : pending the suit, L desires K, in whose 
possession the slave has remained, to deliver the same to the sheriff in discharge 
of the bond. K refuses, and afterwards delivers the slave to the defendant in 
the detinue suit, by whom it is run off, and thereby the sureties have to answer 
onthe bond. The slave is afterwards regained, through the exertions of L and 
B, and sold. The proceeds, when divided between L, K and B, fall short of the 
sum paid by them. If the slave had not been eloigned, it would have sold for 
a greater price : Held, that these circumstances did not warrant an action of as- 
sumpsit, by L against K, and that the evidence was properly excluded in that 
Goomm of nate —Brong ¥. Baml........00k0.c.00c.sccrcesesssssscesssastcoscnssences 100 

2. A recovery ona count for money had and received, cannot be had on proof that 
the administratrix of one executing a receipt for the collection of several claims, 
paid on demand, one of the claims, and refused further to account or to explaim 
the other items of the receipt.—Baskin, Adm’z v. Sample.................00+- 255 

3. To recover on the money count, it is necessary to prove that the money has been 
received, or at least some proof must be made from which such an inference can 


4. Where an intestate, at the time of his death, had an account with a bank, as 
the depositor of money, and the administrator deposited in the bank his letters 
of administration, which entitled him to check forthe money, though he per- 

mitted it to remain there to intestate’s credit: Held, that there was not sucha 

reception, or control of the money, as made the administrator liable, indivi. 
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ASSUMPSIT, ACTION or—continued, 


dually, to an action for money had and received.—Calvert y. Marlow, surviv. 
ing partner, ge pi desiants Rader uacatwedd as deateeekagaidanh duane gen iain babihad emai daane 337 
5, Sembie: Anaction of assumpsit cannot be maintained by a surviving partner 
against the representative of a deccased copartner for the recovery of a debt 
due by the latter to the firm, or for money in hand at the time of his death; 
unless the partnership accounts have been settled, anda balance struck. The 
remedy in such ease, is in equity.—Ib pikinilivs niskS es sake ele desta adie anne e jicoee 338 
6. An agent acting for a known principal, and receiving money in that charac. 
ter, is not individually responsible if the money has been paid over to his prin- 
cipal without notice. Therefore, when a county clerk collects money by or- 
der of the commissioners’ court, he cannot refuse to pay it over tu the county 
treasurer, although it has been illegally assessed, unless it had been previously 
demanded of him by those from whom it was received.— Thompson v. Stick. 
WOR ssp soicsnatuparndisin sateen ca nctenssenunaavimasnare teins secinee Secunia baweipDivkdakaanidean 57 
See Chattels, Sale of, 1. 
See Corporation, 4, 5. 


See Court; charze of, 3. 


ATTACHMENT. 


i. The want of a bond and affidavit, in a suit commenced by attachment, must be 
taken advantage of by plea in abatement, and it does not vary the case that the 
attachment is sued out against a non-resident.—Jones v. Pope—Wafer v. 


2. On thetrial of an issue between the garnishee and plaintiff in attachment, the 
fact of the indebtedness of the defendant to the plaintiff, is not involved— 
| ERROR ER Mor” ORG ee eee rc ner hy meres mel eee een e Ao eAS -. 154 

3. Asum of money produced by the sale of the effects of a defendant in execu. 
tion, remaining in the hands of a constable, after satisfying exccutions against 
the defendant, is subject to be attached ; and it is no defence to the garnishee 
process that the defendantin execution has commenced proceedings against 
the constable for the recovery of the surplus soremaining with him.—King v. 
INE Sc ecrscs aches Bea cura sake oR ushcaahanasassaeaucii ean Soa hewer ase ottsaleses figs aie 160 

4. The act of 1833, which requires the officer taking a bond on the levy of an at- 
tachment, in the event of its condition being forfeited, to indorse the fact on 
the bond, is not so imperative in its requirements, as to subject the officer to a 
judgment on motion, unless he was informed that a bond was taken and lodg- 
ed in the clerk’s office; and even after such information given, he will be allow- 
ed a reasonable time to make the indorsement.—McGee vy. Childers......... 196 

5. The defendant in attachment cannot object, on error, unless the point has been 
regularly made in the primary court, that the bond executed by the plaintiff is 
defective, although the record does not show that the defendant had actual no. 
tice of the pendency of the suit previous to judgment.—Fleming, Linn ¢ Co. 


6. The affidavit of a plaintiff in attachment need not disclose the cause, or evi- 
dence of defendant’s indebtedness, whether by bond, note, &c. ; the statute 
merely requires him to “‘ swear to the amount of the sum due.”—Jb.,.......373 
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ATTACIIM ENT—contin ued. 


7. In an attachment against a non-resident debtor, no publication is necessary, 


where a judgment is not rendered until more than six months after the suit was 


commenced.—ZI/ 

8. The sheriff’s return to an attachment, stating that he had levied the same on 
four horses, (describing their colors,) as the property of the defendant, is suffi- 
cient.—Ih 

9. In an attachment by one non-resident against another, the affidavit should 
show that the defendant has not sufficient property within the State of his resi- 
dence to answer the debt, within the belief, as well as within the knowledge of 
the person making the affidavit; and such a defect is sufficient to abate the at. 
tachment, when pleaded.—Cobb y. Force, Brothers § Co 

10. A landlord, upon making the affidavit prescribed by the 2d section of the act 
of 1843, is entitled to the process of attachment, and it is not necessary that it 
should be stated that the attachment is not sued out for the purpose of vexing 
or harrassing the defendant.—Hawkins v. Gill 

11. The design of the act was to make the landlord’s lien on the crop more effectu- 
al; the attachment, therefore, is properly issued against the crop grown on the 
PEN, vc rcaakadinnsiicnckvansdseilyceaseaciens detlanecidinduibadecie cancdeond ok 620 

12. The absence of a debtor from the State, does not subject his property to at- 
tachment upon the allegation, that he absconds or secretes himself; and his 
neglect to inform a creditor of his intended absence, does not, per se, authorise 
the latter to resort to that extraordinary remedy.—Pitts v. Burroughs. 733 

13. Where the sheriff returns an attachment, levied on certain Jands in the pos. 
session of a person not a party tothe writ, it will be intended, in order to sus. 
tain the proceeding, that they were the property of the defendant, and levied 
on as such.—Lucas §- Brooks v. Godwin.........+.yeeeeeee ‘pie ecnaaninaedieiee 831 


See Evidence, 34, 35, 
See Statutes, 9. 


BAILMENT. 
See Master and Servant, 1. 


BANK. 

1. The Bank is not affected by a conditional execution of a note by a surety, of 
which it has no knowledge.—Findley v. The State Bank.............0000000..244 

2. When a note is offered to a Bank for discount, and refused, unless an addition- 
alsurety is given, which is not done, and afterwards, the note is put in suit by 
the Bank—Helv, that the Bank, to show title in the note, must prove that it 
was afterwards discounted, and the money received by the principal, or carried 
to his credit, in the extinction of an old debt. Leaving the note with the officers 
of the Bank, is a repetition of the offer to discount.—Jbid 

3. Proof that the old debt was extinguished, would be evidencee prima facie of the 
acceptance and discount of the note by the Bank.—Jbid : 

4. The certificate required to be made by the president of a bank, that the debt is 
really and bona fide its property, may be made at the trial or at any time before 
judgment.—Ford, and others, v. The B. B. of the State of A. at Decatur. 286 
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ATTACHMENT—continued. 


5. The act of the Legislature, incorporating the Planters’ and Merchants’ Bank; 
is a public statute, and will be noticed judicially by the courts, though not 
specially pleaded.—Crawford, et als.v. The P. § M. Bank of Mobile. 289 

6. The act of 13th February, 1843, forthe settlement of the affairs of the Plan- 
ters’ and Merchants’ Bank continues the charter of the Bank in existence, for 
the purpose of maintaining suits whether commenced before or after the char. 
tor was declared for feited.—I[bid...-.+0..00rscessessasstinccccresesccscsccrssdves -290 

7. To authorise the rendjtion of judgment by motion in favor of the Planters’ 
and Merchants’ Bank of Mobile, it is not sufficient to produce to the court the 
ccrtificate of one assuming to be the President of the Bank, or a commissioner 
under the act of 1843, that the debt is the property of the bank, but the official 
character of the persons so assuming to act, must be proved, and the genuine. 
ness of their signature, It must appear from the record that such proof was 
made to the court, although an issue in fact be tried and found for the plaintiff. 
on NAN s a.cs:oiasssasdan seg Savancinh cic aaguediesssapadcns dbus secteucsesestnesicva seth setpeeees 290 

8. It is not necessary to prove that the certificate was made at the time it bears 
date ; proof of the genuineness of the signature will be prima facie evidence 
of the contents of the certificate.——Ibid 

9. The State Bank is a mere corporation, not invested with the attributes of so- 
vereignty, and like an crdinary creditor must cause a claim, of which it is the 
proprietor, to be presented to the administrator of a deceased debtor, within 
eighteen months after the grant of administration —-The Bank of the State 
Of Madame: ¥. Gideon st: AGW G osc. 3 cesses cesescsseccwtsesenssceccsesnsencvescecesncae 

See Costs, 2. 

See Indorser and Indorsee, 1. 

See Judgment, 11. 

See Pleadings, 58, 59, 61. 


See Variance, 4, 5, 6. 


BANKRUPT AND BANKRUPTCY. 

1, A promise by a bankrupt ‘ that he had been decreed:'a bankrupt, but still in 
tended to pay the note—that he considered it a debt of honor, and though dis- 
charged as a bankrupt, he did not intend to avail himself of that advantage, but 
had some work engaged, from the proceeds of which he intended to pay the plain- 
tiff,” isnot an absolute but a conditional promise, and to recover upon it it is 
necessary to show that the state of things existed upon the happening of which 
the promise to pay depended.— Dearing v. Moffitt......scccccesseeeesseceeeseees 776 

See Error, Writ of, 20. 


BILLS OF EXDHANGE AND PROMISSORY NOTES. 


1, The drawer of a foreign bill of exchange is liable upon it, according to the law 
of the place where the bill is drawn.— Crawford v. The B. B. at Mobile. 12 
2, When a bill of exchange is drawn in Alabama, upona person in Washington 
City, the drawer is liable, upon its dishonor, to pay the damages, and interest 
provided by the law of this State.—IJbid.........s00006 avecbessenesusnsscsisnpesione 12 
3. An instrument, purporting to be a bill of exchange, which does not direct to 
whom the money is payable, may be the foundation of a suit, in the name of the 
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BILLS OF EXCHANGE AND PROMISSORY NoTES—continued. 
person from whom the consideration moved, and to whom it was delivered by 
the drawer; but an action cannot be maintained thereon, by a third person, as 
bearer.—Prewitt v. Chapman 

4. A promissory note, payable in bank, is, by the statute, governed by the rules of 
the law merchant, as to days of grace, g-c.—Tarver’e Ex’rs v. Boykin. 353 

5. A writing, acknowledging that there is due from the subscriber to the person 
therein named, a certain sum of money, and stating for what cause it is due, is 
a promissory note, and a final judgment, by default, may be thereon rendered. 
eae. Ase UE CO. M, BOR 8 oasiisk banc hancaccansessccsisseptepavescsadcaces 373 

6. When a judgment is obtained upon an assigned note, the note has lost its nego. 
tiable quality, and cannot again be assigned, so as to enable the assignee to sue 
in his own name.—Sawyer y. Bradford, assignee Dy) 

7. Where a bill drawn in this State is payable abroad, if dishonored either by non. 
acceptance or non-payment, the drawer 1s liable to pay interest according to the 
laws of the State. —Craw/ford y. The Branch Bank at Decatur 

8. The notarial fees attending the protest of a bill of exchange, are chargeable upon 
the drawer; but to authorize a judgment for these fees where a bill is payable and 
protested abroad, the legal charge for this service should be proved.—TJbid. 574 

9. A note promising to pay 193 50-109 dollars, in four instalments of 6, 12, 18 and 
24 months, may be put in suit before a justice of the peace, when one instal. 
ment only is sued for.-— Winston, et al. v. Majars, et al 

10. H.in consideration of the promise of L. to pay a certain note due frem H. to 
another person, exccutes his notes.to L. for the same sum. lL. commenced 
suit against H.before the note was paid: Held, that the payment of this note 
was not a condition precedent, to be performed before L. could recover on the 
notes of H.— Logan v. Hodges......s...0scssessoecsecscssecccseececsseeectenseceeeees 699 

11. Upona suit on anote payable on demand, at a particular place, it is not ne. 
cessary that the plaintiff should prove a demamd at the place before suit 
brought. Itis matter of defence for the defendant, if he was ready at the 
place, to pay —-Montgomery v. Elliott, use, §-c 

12. The drawees of a bill who refuse to accept it; may sue upon it after being dis. 
honored. Until acceptance, they are strangers to the bill, and may acquire 


rights to it, andstand in the same condition as any other holder. The legal pre- 


sumption arising from the possession of the bill by the drawee before its maturity, 
or after its dishonor, is, that a consideration hus been paid by him to some other 
lawful holder, but this presumption may be rebutted by shewing that he took up 
the bill as drawee, or obtained it from the drawer—Desha, Sheppard ¢ Co. v. 
Stewart. 

See Bank, 2, 3. 

See Chancery, 1. 

See Consideration, 1. 

See Demurrer to Evidence, 1. 

See Evidénce, 3, 4. 

See Feme Covert, 2. 

See Indorser and Indorsee, 4, 6, 10. 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—continued. 


See Indorsement, 2, 4. 
See Law Merchant, 1, 2. 
See Trust and Trustee, 1. 


BOND. 

1. A bond of indemnity, given by the defendants to an execution, to the sheriff, to 
save him harmless against the consequences of levying on and selling the proper- 
ty of a stranger to the judgment, tor its satisfaction, is illegal, and void, and no 
action can be mantained by the sheriff upon it.—Prewitt v. Garrett..........128 

2. When a bond is alleged tu have been delivered as an escrow, and the evidence 
has no tendency to show that the condition of the delivery was communicated 
or known to the person to whom the delivery is made, the evidence may be re- 
jected.— Price, et al. v. Cloud 

See Appeals and Certiorari, 7. 

See Attachment, 4. 

See Executors and Administrators, 9. 

See Orphans’ Court, 15. 

See Pleadings, 47. 

See Sheriffand Sureties, 11. 

See Statutes, 2. 


CASE, ACTION ON. 


1. A count in case is good, which alleges that the plaintiff delivered to the de. 
fendant certain negroes to bt hired out by him as auctioneer (upon a reasonable 
reward,) for twelve months, but to be delivered to the hirer npon his giving good 
security; and that the defendant did dispose of them to G. W. for that time, 
for $292, without security; in corsequence of which the hire remains unpaid, 
and is wholly lost, &c.—Blick v. Briggs 

. The declaration alleges that it was agreed between plaintiff and defendant 
that the latter would be G. W’s surety for the sum of $292, for the hire of 
certain slaves, if the plaintiff would credit G. W. therefor; that the plaintiff, 
at defendant’s special instance, &c. did give the ercdit, yet the defendant re. 
fused to become his surety ; by reason whereof the said sum remains unpaid, 
and is and will be wholly lost to the plaintiff : Held, that the declaration dis- 
closes a cause of action, fur which case will lie, and that it was not bad, be. 
cause it did not aver the agreement was in wriling.—JZb, -----+e+++++e+++++++++ 687 


CHAMPERTY, AND MAINTENANCE, 


1 A conveyance of land, by one against whom the land conveyed was held ad- 
versely by claim of title, is void—Dexter and Allen v. Nelson.....---.....--68 


CHANCERY. 


1, Where a bill single, not rendered negotiable by endorsement, is entrusted by 
the payee to an agent to collect, and he sells it for a fairand valuable consi- 
deration, to a third person, and he to another, who sues in the name of the 
payee, to his use, and obtains judgment, a court of equity will consider him a 
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CHANCERY—continued. 


trustee for the payec, and compel him to account for the proceeds.—May, et 
OE, CD BG icc cctesevccivcssecssens ‘ 

2. A court of equity has no jurisdiction to relieve a debtor from applying fur his 
discharge, under the act t» abolish infprisonment fur debt,on the ground that 
he has semoved his property from this to another State to avoid paying his 
creditor. The right toa discharge is a legal que-tion with which a court 
of equity has nothing to du.—Croom v. Davis, et al.....+---++-++seeeeee +40 

3. In a case, in which chancery has jurisdiction, for the purpose of relief, the 
nominal and real plaintiff may be made defendants toa bill, and the former, if 
a Competent witness, examined, under an orderof the chancellor, at the instance 
of the complainant.—Vickars, use, §-c. v. Mooney 

4. Where a decd conveys to trustees, forthe use of a daughter, an undivided moi- 
ety of real and personal estate, of great value, the grantor and trustees cannot as- 
sent to a division of it, through the medium of arbitrators, so as to prevent the 
creditors of the former, from selling, under execution, his moiety of any part of 
the property. But it is competent for a court of chancery to cause a division to 
be made, or to arrest the action of the execution, until the rights of the cestui que 
trust are equitably adjusted.— Thomas aad Howard, Trustees, §c. v. Davis.113 

5. When a bill is filed to restrain a suit at law, on grounds of defence which could 
be available at law, if sustained by sufficient evidence, and it is alleged in the 
bill that the facts constituting this defence can only be established by evidence 
from the defendants to the bill;—this is a bill for discovery merely, and on the 
coming in of the answer of the defendant, denying the equity, it is proper for the 
chancellor to dismiss the bill when he dissolves the injunction.—S/eele v. Low. 
Py Cd MeGhee..........cccrcccnsecrsrercsorsereccers dtnncsaenesensenstucmstenedeensueds 124 

6. The statute empowering courts of equity to proceed azainst absent defend. 
ants, invests those courts with jurisdiction over biils for discovery, in aid of the 
prosecution, or defence of a suit pending inany of the courts of law of this 
State, or with respect to property within it——Arnold v. Sheppard 

7. Itis not necessary in suitsagainst absent defendants to prove the allegations 
of the bill, when it is taken pro confesso. The enactment which requires proof, 
only applies to suits against resident defendants.—Ib..-..-...++e0sseeeeeeees -299 

8. When the ground for equitable relief against an absent defendant is, that the 
note prosecuted by him in the court of law has been paid, and the fact of pay- 
ment is solely within his knowledge, the court may decrec relief upon the alle. 
gations of the bill, after a decree pro confesso.—IJb---+ 0-0. + 20.eeeeeeeee eee 0299 

9. Where the bill in a chancery su‘t is so uncertain in its aiieuiens that it can. 
not be ascertained from the bill who are the necessary parties to the suit, it will 
be bad on general demurrer.— Whitaker, et als v. Degraffenreid........ -303 

10. Parties having no interest in the matter in controversy cannot be joined with 
others that have; therefore, where sureties joined as complainants with their 
principal ina bill to coerce payment of the debt for which they were bound 
froma third person, the bill should be dismissed.—Jb 

11. In less than two months after the grant of administration, the administrator 
was served with ascire facias to revive a suit at law pending against the intes- 
tate at the time of his death ; he retained counsel to appear for him, and claim a 
continuance. The counsel appeared on the first day of the term, and objected 
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CHANCERY—continued. 
to a judgment against hisclient: on some subsequent day of the term, without 
the knowledge or consent of the administrator or his counsel, a judgment was 
rendered against the former, though the case was not reached in a regular call of 
the docket ; and neither of them had notice of the judgment until after the ad- 
journment of the court. The administrator reported the estate insolvent, accord. 
ing to the statute in such case; his report has been confirmed, and the appro- 
priate orders made for its settlement. If the judgment remains in force, the ad- 
ministrator will be personally charged with its payment, although he has not 
wasted the estate of his intestate: Held, that it was competent for a court of 
equity to give relief, by injoining the judgment against the administrator.— 
Smith v. Nelson 

12, The purchaser of personal property may file a bill in the nature of « bill of 
interpleader, against his vendor and a third person who claims a right to the 
same, or sceks to avoid the vendee’s title, and pray the decree of the court up- 
on the conflicting claims, that he may be secure in the payment of the pur. 
chase moncy.—Darden’s Adm’r, et al. Burns’ Adm’r, and another. 362 

13. The Decatur Bank, by its agents, entered into an agreement totake a tract 
of land belonging to B, one of its debtors, ‘‘ at its fair cash value,” to be as. 
certained by five persons who were selected by the parties—-the land to be 
paid for by the debt due the bank from B; and the residue in the notes of the 
Bank of the State of Alabama—The persons agreed on, estimated the value 
of the land at thirtecn dollars per acre, payable in Alabama bank notes, which 
were then at a discount of from twenty-five to thirty per cent.—Held, that the 
true construction of this contract was, that the land was to be taken by the 
bank at its cash money value in the market, and that the notes of the Bank, 
and the debt of B. were to be considered as money in payment of the Jand—- 
that acourt of chancery would not enforce a specific periormance of the con. 
tract, because, by the mode adopted to ascertain the cash value of the land, 
the debt of B. and the notes of the Bank were not considered as money, but 
were, in effect, scaled by the supposed difference between them and specie, 
by the appreciated price put upon the land, over and above its supposed value 
in moncy ; thus defeating the entire object of the Bank in making the contract. 
Blevins F Dieta 6. Die Bam Oh Bb oovkncd ti iinsacatenisimascaneccass -377 

14. The bill alleged, that the complainant and defendant were appointed execu- 
tors of the will of J: M.,and were qualified, and received letters testamentary as 
such ; that defendant became the surety of one F. in a promissory note, paya- 
bleto the executors, given for property of the testator’s estate, purchased by F.; 
that a jadgm:nt had been obtained thereon, and execution returned “nulla 
bona;” F. was insolvent, and M’s estate had been so reported and declared ; that 
the defendant had removed to a distant county of the State, some ten or twelve 
years ago, had ceased to take an active part in the execution of the will, and 
that duty devolved upon the complainant: Held, that these facts did not give a 
court of equity jurisdiction, and if proved, would not authorise a decree 
in favor of the complainant against the defendant, as the surety of F.—King v. 
Shackleford 

15. The case of Johnston v. Glascock and wife, [2 Ala. 218,] reviewed and affirm. 
ed as to the necessary allegations in a bill filed to set aside a will admitted to 
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CHANCERY—continued. 


probate by the county court.—Johnston, Adm’r, et al. v. The Heirs of Haines. 
worth . 

16. The bill alleges that the person entitled to a life-estate in slaves, is greatly in- 
debted, judgments for a large amount have been recovered against him, and 
other suits are still pending; he has made an assignment of much valuable 
property ; complainants have been informed that he is preparing to remove the 
slaves, and they are apprehensive they will be levied on, pass into the hands of 
strangers, and be carried without the State, so that they will lose their rights, 
or be compelled to assert them in a foreign jurisdiction ; that he has been ar- 
rested in Georgia on several ca. sa’s., given bond and security to take the insol- 
vent oath, tocomply with the condition of which, and obtain his discharge, he 
will be compelled to deliver up the slaves; that a third person has interposed a 
claim tothem, which is now litigated with some of the creditors of the person 

‘entitled to the present interest: Held, that these ailegations show such a dan. 
ger of loss of the slaves, as to authorise a court of equity to entertain a bill quia 
timet, at the suit of those entitled in remainder.—Lewis, et al. by their next 
friend, Oe, I EE DIE iid a ck cosas cuss nastier duicssinrnsagaccacecereoesorencdee 

17. When the answer alleges that the complainants appeared to and defended a 
motion to render jadgment against them as sureties to a sheriff's bond, al- 
though this fact, if true, would present a bar to relief in equity, yet it can on- 
ly appear by the production of the record in aid of the assertion: and the in- 
junction should not be dissolved on the assertion merely.—McClure, et al. v. 
Colclough, et al -492 

18, When the sureties ofa sheriff, against whom a judgment, on motion, has been 
rendered, have filed their bill putting either the factum or legal suf. 
ficiency of the bond in issuc, the injunction should be retained until the deter- 
mination of the issue, or until the production of a record, by which the ques- 
tions at issue are concluded.——Jb 

19. Itis no ground for resort to a court of equity by suretics on a writ of error 
bond, that the judgment had previously been affirmed on another writ of error, 
of which fact they were ignorant. If the second affirmance was irregular, 
they should apply to the court rendering it,to correct the irregularit y.——Ib.492 

20. Where the parties have settled their accounts and strack a balance, which 
has been adjusted by cash, or with a security for its payment at a future day, it 
is incumbent upon the party complaining of frand or mistake, by suit in chan- 
cery, tu allege it specially in his bill, and to establish the allegation by proof; 
and the agreement by the parties that errors should be corrected, docs not re- 
lieve the complainant from the onus of proving a mistake.——Langdon, et al, 
ia NN ts 25 ocak end pe antininhicteniiics Sicinamhesicadebuewena anenawee 518 

21. Semble: That the enforcement of a contract may be prevented, by showing a 
fraud on the part of him who seeks to derive a bencfit from it, unless the fraud 
has been assented to, or acquicsced in; but a party cannot as the actor in a suit 
in equity, avoid a security which he has given for a debt clearly due, becuuse 
he was induced to give it by the false representations of the creditor, made in 
ignorance of the facts, rather then from a scttled purpose to deceive.—- 


22. ‘The complainant ts not entitled to relief upon proof, to the admission of which 


there is no allegation adapted. ——Jb....+.+-.+eseee0s ei camameiided isc Achaia eam aueaael 518, 
23. When upon a sale of Jand by parol, a considerable part of the purchase mo- 
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CHANCERY—continued. 


ney is paid, and the vendee let into possession, who makes improvements, a 
court of chanccry will decree a specific performance, at the snit of the vendee 
against a creditor of the vendor, upon the payment of the residue of the pur- 
chase money.—Cummings’ Heirs, et al. v. Gill's Heirs 

24. No deerce, except for costs, can be made in favor of a defendant upon his 
answer. If he seeks relief, he must do it by a bill of his own,——Jb. 562 

95. A billin equity must be certain, tov a common intent, in respect to the case 
intended to be made by it, and the allegations in aid thereof; and if one who 
is not the mortgagee, files a bill for the foreclosure of a mortgage intended 10 
secure several promissory notes payable to different persons, he must distinctly 
state that he is the assignee of all orsnch of the notes as he claims, so that 
his right tosue, and the character in which he sues, may be seen.——Hartvel! 
and Wilkins vy. Blocker 

26. Where a mortgage is executed to secure notes falling due at different peri- 
ods, if a bill is filed by the holder of the last that matures, it should be stated 
whether those first payable were unsatisfied, and their proprietors made par. 
eek, OF Ratatat x inn caevvins sss ianaextnigenincctdcnine oticensemnanniaaneh 581 

27. Semble: where a bill is defective for uncertainty, but the objection was not 
made in the primary court. an appellate court, in reversing the decree, will di- 
rect each party to pay his own costs.—Jb 

28. An allegation in a bill in chancery that a person had been sued to insolvency, 
is not established by proof that he had left the State insolvent.— Pullard et al. 
v. Murrell 

29. The surety alleged in his bill, that the creditor indulged the principal without 
the complainant’s consent; the defendant answered, that the indulgence was 
given with the surety’s cunsent: Held, that the negative averment was not 
only proper, but necessary, yet it was pleading which it was not incumbent on 
the complainant to prove, but the defendant shoulé prove the reverse, and his 
answer would not he evidence to establish the fact for him.—Carpenter v. De- 
-von, et al 


See Fraud and Fraudulent Conveyances, 5. 

See Husband and Wife, 3, 4. 

See Practice in Chancery, 2, 3, 4, 5, 6, 9,10, 11, 12, 13. 
See Sheriff and Sureties, 2. 

See Trust and Trustee, 5, 6, 7. 

See Vendor and Vendee, 2. 


CHATTELS, SALE OF. 


1. It is not error to refuse to charge ajury, ina suit for goods, bargained, sold, and 
delivered, that no recovery can be had unless a delivery is proved, if a contract 
of sale is proved ; for the seller is not bound to deliver until the price is paid, and 
the common counts are sufficiently broad to permit a recovery on the contract of 
sale, without proof of delivery also— Kenan y. Starke and Moore............773 
See Executors and Administrators, 6. 


CONFLICT OF LAWS. 
1. Where a bill drawn in this State is payable abroad, if dishonored either by 
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CONFLICT OF LAWs——continued. 
non acceptance or non-payment, the drawer is liable to pay interest according 
to the laws of this State —Crawford v. The Branch Bank at Decatur 


See Bills of Exchange and Promissory Notes, 1, 2. 


CONSIDERATION. 


1. Where a feme is sued ona promissory note mde by her when covert, and she 
pleads her coverture in bar, it is not a good replication that she promised to pay 
the note after her husband’s death, unless some new consideration or previous 
moral obligation is shewn to support the promise.-- Vance v. Wells &- Co. 737 

2. “I bind myself to pay this note, if T. M.L. (the maker) does not,” is a promise 
in writing, and as uch, imparts a consideration, until it is shown to have 
none.—Nesbit v. Bradford 

See Vendor and Vendee, 2. 


CONSTRUCTION. 


1, Four spars were hired for an indefinite period, to aid in raising a steam.boat 
that was sunk, for the use of each, the owner of the boat was to pay one dol. 
lar a day, and if they were “Jost or injured,” he was to pay at the rate of 
twenty-five dollars each, for three of them, and ten forthe fourth: Held, that 
the terms ‘lost or injured,” were to be understood in a popular sense, and al- 
though they were not actually lost or tujured, the owner of the boat might, if 
he retained them, upon paying eighty-five dollars, the price agreed, avoid the 
payment of hire for the use of the spars.—-Pope,et al. claimants, v. Murray.489 


CONTRACT. e 

1. An act of the Legislature was passed, providing for the improvement of the 
navigation of a river, and under its direction, three commissioners were elect- 
ed, who were required to canse estimates of the work tu be made, and adopt the 
cheapest and most practicable plan for its completion, by Ictting the same to 
contract, in divisions, &c. to the lowest responsible bidder. To insure faithful. 
ness on the part of the commissioners, they were required to take an oath to 
discharge their duties to the best of their skill and ability ; one of them took 
an interest ina contract, which the board let, fur doing the entire work, and 
brought an action against one of the several contractors, to recover his propor- 
tion of the money which the defendant had received: Held, that the agree- 
ment, by which the commissioner was let into the participation of an interest 
in the contract, was against public policy, a frand on the State, and could not be 
enforced.— McGehee v. Lindsuy 

2. D contracts with P to pay him 600 dollars, for his services in superintending 
certain mills, for twelve months from the first of January, 1839...300 dollars to 
be paid on the first of June, and 390 dollars at the expiration of the year. P 
voluntarily left the service of D in December...In an action by P on the con- 
tract, averring a breach in the non-payment of said sums of money, or either of 
them---Held, to be no error to refuse to charge, that the plaintiff was not enti- 
tied to recover, as his right to the 300 dollars first to be — was clear, however 
it might be as to the other.— Davis v. Preston............... ++. sland 

3. When the contract isto deliver plank on dmiai it is necessary to aie a de- 
mand, to put the party in default; and in a suit for the non-delivery, the mate- 
rial question would be whether a demand was made; it is difficult to conceive of 
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conTRAcT—continued. 


perjury, in its lezal acceptation, committed on such a trial, unless the swearing 
is, that no such demand was made, when, in fact, the truth was otherwise.— 
McMurry 0. The Btate....0.000csscsvessssssecesvatiasssnrssorerssecistesesssocmsesen 324 
. The corporation of ‘Tuskaloosa made proposals for building a wall across a 
gully, which, among other things, provided that the work was to last for ten 
years, and required bond and security for the faithful performance of the con- 
S. as his sure- 
ty, exccuted to the corporatiun a penal bond, which recites most of the terms 


tract. ‘The work was undertaken by one J. W,, who, with E. 


contained in the specification, and which was also attached to the bond, and 
concludes—Now, if the said J. W. shall do accordingly all matters and things 
as stated in said specification alluded to, and faithfully do and perform said un. 
dertaking or cuntract, in the best workmanlike manner, and inthe shortest 
practicable time, then this bond to be void, &c, Held, that the surety was 
bound to the suine extent as the principal, and was therefore liable on the bond 
for damages, the wall having been carried away by a freshet before the expira- 
tion of ten years.— Ready and Banks, ex’rs, v. ‘The City of Tuskaloosa. 327 
. The Decatur Bank, by its agents, cn:ered into an agreement to take a tract 
of land belonging to B, one of its debtors, ‘at its fair cash value,” to be ascer- 
tained by five persons who were selected by the parties—the land to be paid 
for by the debt due the Bank from B.; and the residue in the notes of the Bank 
of the State of Alabama. The persons agreed on, estimated the value of the 
Jand at thirteen dollars per acre, payable in Alabama Bank notes, which were 
then at & discount of from twenty-five to thirty per cent.-—Held, that the true 
construction of this contract was, that the land was to de taken by the Bank 
at its cash money value in the market, and that the notes of the Bank, andthe 
debt of B. were to be considered as money in payment of the Jand—-that a court 
of chancery would not entorce a specific performance of the contract, because, 
by the mode adopted to ascertain the cash value of the land, the debt of B. 
and the notes of the Bank were not considered as money, but were, in effect, 
scaled by the supposed difference between them and s,ecie, by the appreciated 
price put upon the land, over and above its supposed value in money; thus de- 
feating the entire object of the Bank in making the contract.—Blevins & 
Horton v. The Bank at Decatur 
. Where claims are placed in the hands of a third person, to collect and pay over 
to the creditors of the proprictor, an action for the failure to collect them, and pay 
over the amvunt, may be maintuincd by the latter—-the creditors being no parties 
to the arrangement, or their demands being paid by him.--Mardis’ Adm’rs v. 
SPIES: sicicnitdincincne-cntritiais.cnlesssenisibiaciosadaniahiiatn das didsiabaaaaaiemmiasemmel 433 
Four spars were hired for an in I» >d1ite poriod, to aid in raising a steamboat, that 
was sunk; for the use of each, the owncr of the boat was to pay one dollar a day 
and if they werc “‘lost or injured,” he was to pay at the rate of twenty-five dol- 
lars each, for three of them, and ten for the fourth: Held, that the terms “ost 
or injured,” were to be understood in a popular sense, and although they were 
not actually lost or injured, the owner of the boat might, if he retained them 
upon paying eighty-five dollars, the price agreed, avoid the payment of hire for 
the use of the spars.--Pope, et al. claimants, v. Murray 
8. C. agreed to teach the school of the township, and the commissioners agreed to 
furnish a comfortable house, &c., and remunerate him with the “available 
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conTRAcT—continued. 
funds” forone year; C. also stipulating “to pay five hundred dollars to support 
the female school, as an emolument for a tutoress.” The agreement was dated 
28th December, 1838; but did not provide when the school shou!d be opened or 
closed: Held, 1. That C.’s contract required him to enter upon the performance 
of his engagement within a reasonable time after ‘“‘a comfortable house” was 
furnished; or C. might provide a house for himself and relieve the commissioners 
from that duty. 2. That an allegation that C. had taught a school for the year 
1839, as his contract required, and the “available fuuds” for that yearamuunted, 
&c. was sufficient, without stating the precise day when he should have been 
paid. 3. That it was the duty of the commissioners to employ the “‘tutoress,” 
and C. need not allege that he had paid or tendered the sum agreed, to pay one. 
4. That by the “available funds for one year” were meant the profits derivable 
from the capital during that time, whether received or not by the commissioners 
ad before ihe end of that period.——Commissioners of section 16, &c.v. Criswell.565 
9. A note promising to pay 193 50-100 dollars, in four instalments of 6, 12, 18 
and 24 months, may be put in suit before a justice of the peace, when one in. 
stalment only issued for— Winston, et al. v. Majors, et al.............0...04...659 
10. A writing in these words, and signed J. D.S., viz: ‘* MrJ.S. will apply to 
you for the rent and disposal of your building, now in charge of D. M.: any 
arrangement he can make with youas regards renting the same. I will be re. 
sponsible for,” is a direct and positive promise to pay, if the persons addressed 
would rent the house to J.S., and an action may be maintained thereon against 
J. D.S., without the necessity of a notice, or demand as required in case of a 
guaranty.~-Bates Vv Starr eee ccecccteccccccescoce Coccececrcccccccc ceercecsocccocecoss ..697 
11. P. exchanged two female slaves with R. for a negro man, and gave him are. 
ceipt acknowledging to have received from him $850 for the two slaves, 
which he warranted to be sound. Afterwards, R. insisting that one of the 
slaves was unsound, offered to rescind the contract, which P. agreed to if R. 
would receive back the negro man, which he refused, and demanded the $850. 
R. having brought an activn against P. on the warranty,—Held 1. That the 
receipt was open to explanation by parol proof showing what the contract real. 
ly was. 2. That P. had the right to return the slave he had received, when 
the rescission was demanded, and that upon his failure to do so, the measure of 
damages would be the value of the slave at the time he received him, unless at 
the time of the exchange the parties estimated his value. 3. It was not ne. 
cessary to a rescision that the plaintiff should offer to return the bill of sale.—- 
Pettus v . Roberts...........0.-+ ene aidanddancnhnameminacerantanssnciebi’ qnneceenescotee 
See Bills of Exchange and Promissory Notes, 10. 


See Covenant, 3, 4. 

See Evidence, 25. 

See Frauds and Fraudulent Conveyances, 6. 
See Insolvent Debtor, 3, 4. 

See Pleading, 27. 


CONTRIBUTION. 
1. When one co-surety has been compelled by suit to pay the joint engagement, 
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CONTRIBUTION—con/inucd. 
itis not competent fora co-surety, when sued for contribution, to show that the 
note, as between the principal debtor and the payee, was without consideration.— 


Cane, 00 OF Wallace, ¥. TRUIR8 sin ocsccccscraxsaspesnasszes absiciicanis Breer ae . 


CONVERSION. 

1, In an action ona sheriff’s bond, one of the breaches, that the sheriff bad be. 
fore the return day of the fi. fa. settled the same with the defendant therein, 
discharged him from its payment, and thus made himself lable, &c.: Held, 
that the generality of the breach was such, as to admit evidence to show that 
the act by whica the exccution was satisfied, was a conversion of the money to 


the sheriff ’s use; ifsuch were the case, no demand need have preceded the in. 


stitution of the suit, and the sheriff would be chargeable with interest from the 
time of the conversion, on the amount (saving the cost,) then due on the exe 
cution.——Robiius, etal.v. The Governor of Alabama, use of, Ge. -++++000 839 


CORONER. 

See Process, and Service of, 1. 

CORPORATION AND BY-LAWS. 

1, When the name ofa corporation is changed, it may sue in its new name, to 
enforce its former contracts, averring That the vy were made with it by its form. 
er designation.—Readyanud Banks, Ex'rs, v. The City of Tuskaloosa. 328 

2. The corporation is not liable for the acts of its marsbal, uniess done by its di- 
rection -—/b pecs ee 

3. The corporation having failed to pay the last instalment due for the work, it 


Was competent for the defendant to prove this fact in mitigation of the dama- 
ges.—Ib 26000080 

4, Upon a note made payable to the “Treasurer of the Manual Labor Institute 
of South Alabama,” a suit cannot be maintained by Madison College, without 
anaverment that it is the same corporation, and that the name uad been chang. 
ed since the making of the note, and before the institution of the suit~ The 
Madison College v. Burke 

5. In such a case, on making 
ney count.—J/ 

6. Where process against a corporation is returned as served upon one being pre- 
sident of the corporation, it is neecssary that proof of his official character 
should be made to the court, and so appear on the record, to sustain a judg- 
ment by default—Wetumpka and Coosa Railroad Company v. Cole 

7. The opinion of one of the commissioners appointed by an act of incorporation to 
receive subscriptions for stock, that a subscriber might forfeit his stock by failing 
to pay an assessmant thereon, can have no influence upon the liability of the lat. 
ter; and in an action brought for the recovery of an assessment, is irrelevant tes- 
timony.— Hall v. Selma and Tennessee Railroad Company 

8. An act incorporating a town, authorized the enactment of by-laws “to restrain 
and prohibit every species of gambling, drunkenness, &c.; to grant licenses to 
the retailers of spirits and liquors; to regulate and restrain them when decmed a 
nuisance;” and to piss all such by-laws consistent with the constitution and 
laws of this State, as miy be necessary, &c. Under this grant of power, the 
corporation passed an ordinance prohibiting the retailing of spirituous or fer- 
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CORPORATION AND BY-LAWs—continned. 


mented liquors within the corporate limits, without first paying to its treasurer 

the sum of one thousand dollars for a license for one year; and for retailing with- 

out such license, a penalty of ten dollars a day was imposed, and made recover- 

able by warrant before the intendant, &c.: Held, that this by-law was author. 

ized by the act of incorporation ---The Town of Marion v. Chandler.........889 
See Stock, Subscription for, &c., 2, 3, 4. 


COSTS. 

1. A-suit should not be dismissed for the omission of the plaintiff to give security 
for the costs, pursuant toa notice, if the plaintiff gives sufficient security at the 
next term of the court.----Lyons v. Long 

2. The judge of the county court of Tuskaloosa county, under the act of the 13th 
Feb. 1843, is authorised to tax a fee of two dollars on bank suits, although no 
jury trial is had.—Ez parte The Bank of the State of Alabama 

3. The notarial fees attending the protest of a bill of exchange, are chargeable upon 
the drawer; but to authorize a judgment for these fees where a bill is payable and 
protested abroad, the legal charge for this service should be proved.---Crawford vy. 
The Branch Bank at Decatur 


COVENANT. 


1. A general covenant of warranty of title in a conveyance of land, is not a cove. 


nant of seizin, but is equivalent only toa covenant for quiet enjoyment... 
Caldwell y. Kirkpatrick 


2. Where an administrator makes a warranty of the soundness of personal proper- 
ty belonging to his intestate’s estate, which he sells under an order of court, he 
is chargeable for a breach in his representative character.---Craddock v. Stew- 
DFO TIEN nnn kstsasenteasckeonssceedsdanincwcisncatsasacnenccasisnsesctsdcosncecsucnabatve 17 

3. Acovenant to sue certain persons to insolvency, does not require a suit to be 
brought, ifthe person to be sued absconds from the State, and in such a case 
proof of the insolvency of the party will be sufficient —Poslard, et al. v Mur- 


4. To establish the fact of insolvency under this covenant, itis not necessary to 
do more than to exhaust the usual remedies provided by Jaw for the collection 
of debts—it is not necessary to sue out a ca. sa. since the passage of the act 
abolishing imprisonment for debt—or to proceed against the sheriff for a false 
return.—J6. 


COUNTY TAX. 

1. A mere verbal direction by the commissioners’ court to the county clerk to 
collect thirty per centum on licenses, for county purposes, is not the imposition 
of a tax, nor does it invest the clerk with the legal authority to receive the mo- 
ney.--- Thompson v. Stickney 

2. A license issued by the clerk of a county court, the tax upon which is required 
by the general law to be paid into the State treasury, must be so paid in, al- 
though the clerk, at the time he issued the license and received the money, did 
not know of the passage of the State law, and supposed he was acting under an 
order uf the commissioners’ court.-- Ib 

See Criminal Cases, Proceedings in, 13. 
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COURT, CHARGE OF. 


1. Where the defendant pleaded several pleas, all of which were good, and the jury 
returned a gencral verdict in his favor, the plaintiff cannot object on error, that 
the court refused to charge the jury, that if they found for the defendant they 
should state to which of the pleas their finding applied—Kirk, et al. v. Sut- 
OR phates baited cds tsuediniadadaceiduvae Uawasssaeida casmuES op vbceieedeeesasasne eee ate nonieioad 680 

Q, The act of 1819, makes the ‘ borrower or party” to a usurious contract, a 
competent witness to prove the usury; but this statute cannot he so construed, 
as to authorise the indorser or surety of the “* borrower or party,” when sued, 
te be a witness to prove the fact, so as to defeat a recovery against him.— 
Paul vy. Meek 

3. It is not error to refuse to charge a jury. in a suit for goods, bargained, sould, and 
delivered, that no recovery can be had unless a delivery is proved, if a contract 


of sale is proved; for the seller is not bound to deliver until the price is paid, and 
the common counts are sufficiently broad to permit a recovery on the contract 
of sale, without proof of delivery also.— Kenan v. Starke and Moore..........773 
See Contract, 2. 
See Ejectment, and Trespass to try Title, 6. 


COURT, SUPREME. 

1. A bill of exceptions may be suppressed, when it is shown that it was fraud- 
ulently or surreptitiously obtained ; but the Supreme court cannot try the facts 
and determine what was the point reserved at the trial, nor can any admission 
made by the judge afterwards, affect the validity of the bill.--.Weir v. Hoss & 


COURT, CIRCUIT. 
1. Under the act of 1829, the Uircuit Court may appoint a trustee, upon the death 
of the trustee appoimted in the deed.— The State Bank y. Smith........ scescos de 


See Jurisdiction, 1. 
COURT, COMMISSIONERS OF ROADS AND REVENUE. 


1, A mere verbal direction by the commissioners’ court to the county clerk to 
collect thirty per centum on licenses, for county purposes, is not the imposition 
ofa tax, nor does it invest the clerk with lega! authority to receive the money. 
—Thompson v. Stickney 

2. A license issued by the clerk of a county court, the tax upon which is required 
by the general law to be paid into the State treasury, must be so paid in, al- 
though the clerk, at the time he issued the license and received the money, 
did not know ofthe passage of the State law, and supposed he was acting un- 
der an order of the commissioners’ court.—-Jb 

3. The offence of keeping a house of public entertainment for travellers, either in 
town or country, without first obtaining a license therefor from the county court, 
is punishable by indictment or presentment, although spirituous liquors be not 
retailed in the house; but no tax can be demanded on granting a license to 
keep a house of public entertainment, unless it be in a city or incorporated 


town or village.... The State v. Clowd...........0000+6 sivenscescdasossscesnseseceyea le 
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CRIMINAL CASES, AND PROCEEDINGS IN. 

1. A commission cannot issue, according to the common law, to take the deposi. 
tion of a non-resident witness, at the instance of the defendant in a criminal 
case; and there is no statute in this State authorizing such a procedure.—Ez 
parte Harkins........... 

2. A finding by the jury that the prisoner is guilty on the first charge, when the 
indictment contains morc than one count, will be considered as affirming that 
he is guilty, as charged in the first count of the indictment, and not guilty as 
charged in the other counts.-- Nabors vy. The State 

3. One may be convicted and sentenced on an indictment for stealing a slave, 
as a case of grand larceny, where its value exceeds twenty dollars, and the of- 
fence is not attended with the circumstances of aggravation, specified in the 
18th section of the 4th chapter of the penal code, before it was repealed and re- 
enacted in other terms.—J6 

4. When the terin of a circuit court is limited toone week, it expires on Saturday 


night at 12 o'clock, as no judicial action can be had on Sunday, and a verdict 


rendered after that hour, is irrecular, and and will not sustain a conviction.... 


5. An indictment for perjury, alleging that, ina trial of a suit between P. and M. 
before a justice of the peace, it became a material question, ‘‘whether M. on the 
day of , 1840, was ready to deliver on demand, certain plank to P. 
according tothe contract between them; on which trial M. swore “that he had 
the plank always ready for P;” meaning thereby that he had the plank ready to 
be delivered to P., according to the contract, on the day of , 1840, 
when, in truth and in fact, M. did not, on the day of , 1840, have 
the plank ready to be delivered to P. in accordance with the contraet between 
them, is bad... M-Murry v. The State 
6. When the contract isto deliver plank on demand, it is necessary to make a de 
mand, to put the party in default; and in a suit for the non-delivery, the mate. 
rial question would be whether a demand was made; it is difficult to conceive of 
perjury, in its legal acceptation, committed on such a trial, unless the swearing 
is, that no such demand was made, whien, in fact, the truth was otherwise.— 


7. Ina trial for perjury allegedto have been committed in giving evidence ina 
cause before a justice of the peace, growing out of a written contract, it is ne- 
cessary that the record or papers of the suit and the contract, should be produced 
or accounted for; the first is necessary toshow the identity of the proceedings 
with those described in the indictment; and the other, to ascertain the legal ef- 
fect of the contract, and consequently what questions of evidence were material 
or otherwise in that suit... Jb 

8. An indictment under the second section of the fifteenth chapter of the penal 
code, for an assault with intent to kill, must, within the terms of the act, allege 
that the individual assaulted was a “ white person ;” and an indictment which 
does not contain such an allegation, cannot be aided by a verdict finding the 
fact affirmatively... Nelson. a slave, vy. The State 

9. Although the tenth section of the fitteenth chapter of the penal code provides, 
that at least two-thirds of the jury who try a slave for a capital offence, shall 
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CRIMINAL CASES, AND PROCERDINGS 1N—continued, 
be slaveholders, | nid 
try characterize the jury in su sh case, as good and lawful men.”...JZb......394 

10. When a slave isindicted for an assanit on a white person, with intent to kill 
and murder, and the verdict is “guilty of an assault with intent to kill” only, 


on error, if the judement en- 


this will be considered as a finding of guilty of an assault with intent to kill, 
but not guilty of an intent to murder——Nauncy, a slave, v. The State. 483 

11. When a verdict ts that a d ndant ts “ouilty of an assault with intent to 
kill,” without any other words, it will be referred to the charge in the indict. 
ment.—Ib...-- 

12. It is a capital offence for a slave to assault a white person with intent to kill, 
althongh ifthe in: on had been consummated, the killmge would have been 
manslanghter only.—- : errr 

13. The offence of keeping a house of public entertainment for travellers, either in 
town or country, wii! 1 btaining a license therefor from the county 
court, is prnishable by hetmer ‘ presentinent, although spirituous liquors 
be not retailed in the house ; but no tax can be demanded on granting a license 
to keep a house of public entertainment, noless it be in a city or incorporated 
town or village.—- The State v. Cloud celnee saps  T 

14. Although the charter of the city of Montgomery provides that retailers who 
procure a licence from the city couneil shall be exonerated from paying any 
thing to the county for the privilege of retailing in the city, yet it dees not re. 
lieve them from the necessity of taining a licence from the county court as 
required by the ac 35 and 39.--Tie State v. Estabrook.....0....653 

15. An indictment upon the statute, which charges both the cruel and unusual 
punishment of a slave, is not bad, for duplicity. —-Turnipseed v. The State. 664 

16, Although the statute tlares in general terms, that * No cruel or anusual 
punishinent shall be inflieted on any slave,” yet itis not enough that an jn. 
dictment should merely pursne the words of the act; but it shuuld allege what 
punishinent was inilic 
7. The court has the power. afier nviction for a felony’, to grant a new trial, with the con- 
sent of the prisoner, and the verdict and judgment will be no bar to his being again tried for 
the same offence.— The te Vv. ere 

18. Itis an essential con vent of the crime of rape that the act should have 
been committed by foree, and against the will of the female. -.The State v. 
Murphy . costes te 

19. A conspiracy to commit an offence is not merged when the conspiracy is exe. 
cuted, where the conspiracy and the act done are misdemeanors of the same 
grade; but theimdictment may be framed with a view to the sepnecees of 
either... esedodebereansas --765 


20 The Judge of the conn ty court is not authorised toaward a haheas corpus to 


bring before him tne body of a prisoner committe d fora felony; but if he does 
so,and remands tve prisoner, becanse he is unable to give bail, the imprison. 
went may be referred to the original warrant for his detention, and he will be 
considered levally in enstody.--- The State v Guest..... eee re rn ore 

21. The evidence against one charged with an offence against the law, should be so 
convincing as to lead to the conclusion that the accused cannot be guiltless. 
Ifafter subjecting the proof of guilt to the test of reason, there is still a doubt as 
to his guilt, it is the duty of the jury to acquit.... The State v. Murphy......846 
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CRIMINAL CASES, AND PROCEEDINGS IN—continued. 


22. To constitute the offence of larceny, by entering into and stealing from a dwel. 
ling house, out house, &c. there must be an entry against the consent of the 
owner, unless the crime be meditated at the time of a permissive entry.... The 
I IE, foo as ea cnc dnten ccd. acouanaencsaaceawabedaraaentnseudaabixacessacnal 855 

See Indictment, 3, 5, 6,7, 8, 9. 

DAMAGES. 

1, The corporation having failed to pay the last instalment due for the work, it 
was competent for the defendant to prove this fact in mitigation of the dama. 
ges.---Ready and Banks, Ex’rs,v. The Mayor and Aldermen of the city of 
IN 1 ics. usinaitalenta dealsdinh hbaad Gabennkadencumenad pimbakendns aaddieeburakedie susan 328 

2. In trover, the measure of damages is the injury actually sustained ; therefore, 
in anaction brought for the conversion of a slave, if the plaintiff has but a 
life estate in the slave, the measure of damages is not the value of the slave, but 
the value of the plaintiff’s interest in the slave.---Strong vy. Strong 345 


See Contract, 11. 
See Evidence, 43. 
See Garnishment and Garnishee, 8. 


DEED, AND REGISTRATION OF. 

1. A deed, by which personal property is conveyed to trustees for the use of an in. 
fant child, is not a mortgage, deed of trust, or legal incumbrance, within the 
meaning of the act of 1523, ‘To prevent fraudulent conveyances ;” and does 
not become liable to the debts of the party in possession, although the deed has 
not been recorded.... Thomas and Howard, Trustees, &c. v. Davis......... 113 

2. Adeed conveying the title to Jands, is operative against the creditors of, or a 
subsequent purchaser or mortgagee, &c. from the grantor, from the time of its 
registration only, where it was not recorded within the time prescribed by the 
statute... Mallory v. Stodder 

3. At the time the creditor signed and sealed a deed of trust made for his bene. 
fit, there was a blank left forthe description of the property (to which his debt- 
or, the grantor had not then a Jegal tit!e,) with the understanding that jt was to 
be filled up, ifthe grantor perfected his title, executed and acknowledged it, 
and it was duly recorded, the deed from that time became operative in favor of 
the cestui que trust ....-.- cece ceeccseesececsssceeces eeceseseeee cesses eeseeeaseeseeeees 

4. The assent of the grantee to a deed beneficial to him, will be presumed, al- 
though it may be recorded without having been execated by him -..J6. 801 

5. Where the grantor of lands has the evidence of a legal title and is in posses. 
sion, his grantee cannot be affected by any notice which the former had, of an 
unregistered deed to a third person from the vendor of the grantor.--.Jb. 801 

6. The cancellation of a deed to land wil] not revest the title in the grantor, but 
if the vendce delivers up his unregistered deed tu be cancelled, he places it in the 
power of the latter either to sell or incumber the land; and a bona fide pur- 
chaser or incumbrancer without notice, would have the paramount interest ; 
and this, although he did not acquire it directly from the vendor; but from 
one to whom the vendee delivered the deed under a parol cuntract for a sale, 


that he might exchange it with the vendor for a deed made directly to himself. 
Brccrswseses ore psiniesieensniecein wer 
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DEMAND. 
See Conversion, 1. 


DEMURRER TO EVIDENCE. 


1, When a billis drawn on a firm by the name of D. 8S. & Co., and the suit isin the 
name of three persons as partners, using the same firm nameof D.S. & Co., the 
billonly being in evidence will not warrant the conclusion, when the evidence is 
demurred to, of the identity of the plaintiffs as the drawees of the bill—Desha, 
Sheppard G Co.v. Stewart. ......ccccccccesssecccscecers 


DEPOSITION. 

1, A commission cannot issue, according to the common law, to take the deposi- 
tion of a non-resident witness, at the instance of the defendant in a criminal 
case; and there is no statute in this State authorizing such a procedure.—Ezx 
parte Harkins 

2. The answers of a nominal ok iintiff, to interrogatories, exhibited under the act 
of 1837, “‘ more effectually to provide fur discoveries in suits, at eommon law,” 
are not admissible evidence against the party for whose use the suit is brought. 
ately SOMENNG MORE GLE: V, MROOMBY ss 6 idis0icc vn pscswevinexnss aindsoksisnslasduisepasies wsised 97 

3. Ina case in which chancery has jurisdiction, for the purpose of relief, the nom. 
inal and real plaiatiffs may be made defendants to a bill, and the former, if a 
competent witness examined under an order of the chancellor, at the instance of 
the complainant.—Ib..............00.e00 Rarer es iamavmesceamesaal aoa etesdred biaaiwae 97 

4, Under the act authorising discoveries in suits at law, it is no objection to the dis. 
covery sought, that it does not rest within the exclusive knowledge of the party 


required to answer; or that it is not shown that the matter cannot be proved by 


witnesses.— Alston v. Graves & Hogan...........00cccceccceees ; 

5. When a party fails or refuses to answer interrogatories propounded under this 
act, the court is not authorised to consider the interrogatories as confessed, or to 
submit an account, exhibited with them, to the jury, without further proof than 
arises from the judgment by default, entered under the statute.—Jb........... 174 

6. Interrogatories, filed pursuant to the act of 1837, inorder to obtain the plaintiff’s 
testimony, may be served either on the plaintiff, or his attorney; andif not an- 
swered, the suit may be dismissed, or continued, with the view of obtaining an- 
swers.—Jackson v. Hughes 

7. Although a court may, under peculiar circumstances, suppress a deposition re- 
gularly taken, yet the refusal to do so is the exercise of a discretion which cannot 
be reviewed on error.—Cullum v. Smith & Conklin.................000005 oooe O20 

8. A commission to take a deposition was addressed to Thomas N. Barnham and 
William Carr, or either of them; it was executed by a person who signed his 
name Thomas N. Barham: Held, that the name being dssimilar, it could not be 
intended that the person ce:tifying the deposition was one of those to whom the 
commission was addressed.—Kirk, et al. v. Suttle. .........cccccccccsceceeces ...679 

9. A deposition in the hand writing of the party taking it, cannot be read in evi- 
dence unless the opposite party was present consenting thereto.---Steele v. 
Dart & Co. 

See Evidence, 9. 
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DISCONTINUANCE, 


1. If the Court improperly continues a cause, as to two out of three defendants 


by the express or implied assent of the plaintiff, and thereby the entire cause is 
discontinued, he cannot afterwards obtain a mandamu s, to require the court to 
restore the cause to the docket.—Comstoch vo Givens....c.cccccce cece ee ee wee DD 
2. One joint maker of a promissory nete eannot be called as a witness for the o- 
ther with whom he issued, although he makes no defenee to the suit; fora 
verdict in favor of his co-defendant, would operate a discontinuance of the ac. 
tion, and even vacate the judgment if one had been rendered against him..... 


Woerter, 66 al. V. DGGAr us. 60s cccisvcseccsscasesseccess mcsawa aeiieia wal doauee aalan te ae 


DOWER. 


1. The provision for the wife is inconsistent with dower and distribution of the 
same estate; consequently, without any express legislation upon the subject, she 
would, in equity, be put to her election... Ms Leod, ef aly McDonnell & Wife. 236 

2. The only change of law, made by our statute, which requires a widow to signi. 
fy her dissent from the provision made for ber by her husband's will, is to intro. 

* duce a determinate period, within which she must signify her dissent, or else 
the provision, if in equity,a bar of dower,becomes absolutely a bar at law---[b. 236 

3. When application is made for an allotment of dower, and distribution of the 
personal estate, to the County court, which has possession of the will by pro. 
bate, and the will is inconsistent with such claim, there is a de ect of jurisdie- 
tion in the court to act upon the petition, unless the fact of dissent from the will, 
is shown affirmatively.—Jb 

4. A widow is not dowable as a matter of right, of the entire dwelling-house, out. 
houses, &c. in which her husband usually dwelt, &e, but to such part thereof 
as corresponds with her dower interest in the lands. Il the estate be solvent, 
and it will not be unjust to the heirs, she may insist on the entire dwell.ng. 
house, ou! houses, &¢., as being assigned as part of her dower, in lieu ofa cor. 
responding portion of her dowerin the lands, équal in value to the portion of 
the dwelling-heuse, of which she is not dowable as a matter of rght— 
Langdon Ss MPODRONRs ian snariacedsc cas Ee ae ee ee eee ae ee 7 

5. Until dower is assigned to the widow, she bas no estate in the lands of her 
husband, bata mere right to occupy the mansion house, out houses, &e. until 
dower is assigned ber.... Weaver & Guins v. Crenshaw. 

6. Whether an estate in dower would enti Ll: the second husband to an exemp. 
tion from suit, out of the county of his residence, Quere 2.--Lb. .-++++.+++4 B73 


EJECTMENT, AND TRESPASS TO TRY TITLE. 


1. An order cannot be made in vacation, at the instance of a stranger to the judg- 
ment, to arrest the execution of a writ of habere fucias possessionem, although, 
after its execution, if improperly turned out of possession, he may, in certain 
cases, on motion to the Court, be restored to the possess.on.— Hall y. Hilliard 43 

2. Where one has been in possession of land for several years, built a house and 
made other valuable improvements thereon, the inference is, that bis occu 


pancy is legal, and that he has such an interest as may be sold under execu- 





INDEX. 937 





EJECTMENT, AND TRESPASS To TRY TITLE—continued. 
tion. The purchaser of land thus occupied, at a sale under execution, may 
maintain an action to recover the possession of the occupant.—Doe ex dem. 
IIE Ci TOOONOIB S s'ss vcaciesisicnesssensindemeiniwidoncdsamubnccicaa bias eae 70 

3. When there are other heirs at law not joined in an action of trespass to try ti- 
tle, the objection, if good at all, can only be taken by plea in abatement.— 
OE V. CPOCRIINE RUGS sides cic cicarcscnasccicsscscsaeusesissecoasess sWedocessvatl 

4, An action of trespass to try title, must be brought against the tenant in posscs- 
sion, and it is no defence for him to show that he holds under a will for the ben- 
efit of others.—TJb........... dp ldicanereahibeneeseasts - 

5. Inan action of trespass to recover the possession of land, the declaration may 
be in the usual form of trespass quare clausum fregit ; the statute requires 
the indorsement on the writ to inform the defendant “* that the action is brought 
as well to try titles, as to recover damages.”—Carwile v. House 

6. Where an action is brought to recover the possession of several adjacent tracts 
of land, which the plaintiff claims as a purchaser under execution, with ashe. 
riff’s deed, it is errur tocharge the jury that if the defendant was in posses. 
sion of any parcel or tract of the land in question, they should find for the 
plaintiff for ajl the lands lying contiguous thereto, described in the declaration 
and the sheriff’s deed.—Jb-..-.---.-- devcseccccecervessersecccsscvecescccoaggoessecese 710 

See Landlord and Tenant, 1, 2. 

ELECTION. 

See Dower, 2, 3. 

ENTRY. 

1, An entry to re-vest an estate for a breach of a condition subsequent, must be 
such a notorious and unequivocal act as demonstrates the intention of the grant. 
or to terminate the previous estate—O’ Brien v. Doe ex dem. Henry 

2. Where fourteen lots of land in Mobile, situate on opposite sides of a street, were 
conveyed by one deed, with a clause of forfeiture—Held, that an entry upon 
the lots on one side of the street, for a breach of the condition, was not of itself 
an entry upon the lots upon the other side of the street. —Ib 

3. A long possession by the grantor, acquiesced in by the grantee, might be suffi- 
cient to raise the presumption that the original entry was for a breach of the 
condition, but no such presumption can be made when the possession is recent, 
and especially where it is forcibly takems—TJb. ..........cesccscessceaeesseeereeeees 787 

4. When the grantor seeks to establish his right to enter for a breach of the condi- 
tion subsequent, he assumes the burthen of proving it, though it consists of a ne- 
gative; but in such a case slight proof would be sufficient, prima facie. —Ib. 787 


ERROR, WRIT OF. 

1, A defendant will not be permitted, in an appellate court, to raise a question of 
jurisdiction, by showing a fact, by affidavits, when the same matter js not dis. 
closed by the record.— Powers v. David 

2. When the record discloses that a cause has been in court for three years, and 
has once been continued by consent, the judgment will not be reversed, although 
no service or writ appears in the transcript, and although the appearance of the 
defendant’s attornies is on their motionstricken out. The proper course, if there 
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ERROR, WRIT OF —continued. 


was no service or waiver, was for the defendant to explain the condition of the 
record, by affidavit, and ask its correction —Ethridge v. Fuller 

3. The administrator of an intestate, against whom a judgment has been reco. 
vered, when living, is the proper party to sue out a writ of error, and may do 
so on application to the clerk. If he supersedes the judgment, it may he af. 
firmed with damages, as in other cases.—Headon y. Turner, Adm’r. 66 

4. When the decree of a chancellor ascertains and settles the rights of the parties 
in litigation, it is so far final as to sustain a writ of error, although the chancel. 
lor may refer the cause to a master to ascertain facts for an account. It will not 
vary the case that proceedings were afterwards had, and new parties made for a 
purpose not affecting the merits, but relating merely to the account to be taken. 
The Bank of Mobile v. Hall 

5. A final decree which will bar the prosecution of a writ of error, after three years 
is the last decree made in the cause.—Jb 

6. A writ of error can be prosecuted by him only, who is a party or privy to the 
record, or injured by the judgment ; and who will consequently derive advan- 
tage from its reversal.--- The heirs and distributees of Hill y. Hill’s Ex’rs...166 

7. Where certain persons describing themselves as sisters and brothers of the de- 
ceased, bring errorto reverse an ex parte order, admitting the supposed will of 
the decedent, to probate, it cannot be intended (in the absence of any affirma- 
tion in the record,) that they are the nearest of kin in interest, and the writ of 
error will be dismissed.—ID.......2.......cccscoseqssccccccescccssccevee cede . +166 


8. A writ of error will not lie, from an order of court, permitting a sheriff to amend 


his return to a jfieri facias; the party prejudiced by such order has a remedy by 
mandamus, to cause it to be vacated.---Kemp § Buckey v. Porter 

9. Where the defendant goes to trial without objecting that there was no repli- 
cation toa special plea, he cannot be allowed to make the objection on error. 
Hubbert v. Collier, &§c 

10. It cannot be objected, on error, that the declaration on which an issue was 
tried, was entitled of an improper term.—Ib..........ceccceeeeeeeeeeeeres 269 

11. After a verdict, in an action of trespass, the defendant cannot object to the 
declaration, that it alleges the trespass to have been committed on a certain 
month, without particularizing the day.—Ib 

12. A confession of judgment, by the defendant, of part of the plaintiff’s demand, 
and a continuance of the residue, on his motion, isa consent on his part, to a 
severance of the claim, and it cannot afterwards be objected by him, on error, 
that two final judgments were rendered in the same cause.— Henderson v. 
Henry 

13. As itisa matter within the discretion of the court trying a cause, to grant 
or refuse a new trial, the refusal to grant it, on the ground that the motion 
therefor, was not made in due time, is not revisable on error.—Hilliard, by 
next friend, v. Carr and Ketchum 

14. Although a court may, under peculiar circumstances, suppress a deposition 
regularly taken, yet the refusal to do so is the exercise of a discretion which 
can not be reviewed on error.—Cullum v. Smith & Conklin... ..e0..+2000000s680 

15, Where it appears from a bill of exceptions that the plaintiff fuiled to make out 
his case, an appellate court will not, at his instance, reverse a judgment ren- 
dered against him, because the court expressed to the jury an incorrect vpinion 
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ERROR, WRIT OF —continued. 


upon the law, or gave an erroneous reason for a correct conclusion.—Shep- 
Bet FE G1. Si NODOPE» 0s5sccdisscsenesectessiecsens Pbtde ducks ehinlaepaacamnad pONAeab 631 
16. It is not regular for a defendant in error to docket hen cause upon the produc. 
tion of the certificate and citation, and thereupon move to confess error. Un. 
til the record is filed by the plaintiff and errors are assigned, the defendant has 
no other rights than to move for an aflirmance.—Cherpin v. Tillotson. 638 
17, Where the transcript of the record shows a consent by the defendant, endorsed 
on the writ, to waive the declaration, and that the endorsement of the cause 
of action shall be used in place of it,a judgment by default will not be revers- 
ed because this consent does not appear from the record to have been proved 
to the court below. The proper course, if no such consent was given, is to 
apply to the court below to vacate the entry of consent and thus make the 
record in accordance with the fact.——-Humphrey’s Adm’r vy. Thompson 649 
18. Where the defendant pleaded several pleas, all of which were good, and the ju- 
ry returned a general verdict in his favor, the plaintiff cannot object on error, 
that the court refused to charge the jury, that if they found for the defendant, 
they should state to which of the pleas their finding applied.---Kirk, et al. v. 


19. A writ ef error cannot be prosecuted upon the settlement of an insolvent estate, 
until a final decree is made, but any creditor who may conceive himself injar- 
ed by a rejection of his claim, may, by certiorari remove the record into the 
circuit court, and have the question re-considered ; and for the improper ad- 
mission of a claim, the remaining creditors may also seek redress in the same 
mode..--Cawthorne v. Weissinger 

20. A suit was instituted by A. for the use of L. & L., partners, and judgment ren. 
dered for the defendant. A.andone of the beneficial plaintiffs died, and the 
surviving partner took the benefit of the bankrupt law, after which a writ of 
error was prosecuted upon the judgment to this court. Held, that the writ 
of error must be dismissed, and could not be amended under the statute autho- 
rizing the amendment of writs of error.-.-Armstrong, use, gc. Adams 751 

21. Where recognizors are bound in several sums in one recognizance, and 
several judgments are rendered against them, they cannot join in the prosecu- 
tion of a writ of error; but where a joint writis sued out by them, it may be 
amended under the act of 1843 “to authorize the amendment of writs of er- 
ror,” by striking out one of their names, and then it will remove the cause as 
to the other....Farr & Simpson v. The State...+.0...scssssesescssseeeeeeeeeens -794 

22. An objection to the revival of a suit in the name of an administrator, can not be 
made in this court, if not raised in the court below.---Patterson ¢ Hinson v. 
Burnett, Adm’r 844 

23. The reading to the jury of an affidavit of the loss of an instrument, and its con- 
tents, will not prejudice the party onerror, though irregular, ifthe witness gave 
oral testimony also to the jury, of the contentsof the paper.---Lb..........+002+++844 

24. Where a declaration contains several counts, to one of which a demurrer is 
sustained, and on the others issues are tried, and verdict and judgment there- 
on for the plaintiff; if the demurrer was improperly sustained, the judgment 
will be reversed in toto, and not merely as to the count adjudged to be de- 
fective...-Fontaine & Freeman, use, ¢-c. Lee’s Adm’rs...-++-+++ seeenenee 
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ERROR, WRIT OF—continued. 

See Appeals and Certiorari, 2. 

See Attachment, 5. 

See Executors and Administrators, 15. 
See Exceptions, Bill of, 1. 

See Forcible Entry and Detainer, 2, 9, 10. 
See Garnishee, 1. 

See Orphans’ Court, 12. 

See Pleadings, 6, 13. 

See Statutes, 3, 4. 

See Variance, 2. 


ESTATE, LIMITATION OF. 


1. Where a testator, after specially bequeathing slaves and other personal pro. 
perty to his daughters, declared his meaning to be, that they should “inherit 
the above boquest, and if no lawful heirs of their bodies, then to revert to the 
family or estate:” Held, that the limitation was wholly indefinite, reaching 

‘ tothe remotest descendants of the first takers, and being uncontrolled by any 
thing which preceded or followed it, the daughters took an absolute estate... 
Darden’s Adm’r, et al. v Burns’ Adm’r, and another... inbanecunecison tae 

. A testator, by will, directs that certain persons shall ‘it full power and 
control cver the property described in the will, “to be used and managed at 
their discretion, for the matual use, benefit and interest of his daughter,” (she 
then being a feme covert,) “and her surviving children: and as they come of 
age or marry, the property to be equally divided between her and them.” This 
does not invest the wife with a separate estate; nor is the interest liable to sub. 
jection, by a suit in equity, for the payment of a promissory note executed by 
her together with her husband. Nor can the husband’s interest in jt be reach. 
ed in asuit, where the allegations of the bill charge the estate to be one tothe 
separate use of the wife....Inge, et al. v. Forrester 


ESTOPPEL. 


1. A sheriff who has collected money upon an execution, cannot dispute the right 
of the plaintiff to the money, upon the ground that the judgment was satisfied 
by a recovery and satisfaction in another case, founded upon the same cause of 
action.---Hill, et als. v. Fitzpatrick, Gov. use, &c 


EVIDENCE. 

1. A former judgment is a bar only in reference to the subject maiter of the suit, 
and the points there put in issue and determined. . When, therefore, it is pro- 
posed toshow, by the record of a judgment, that a certain matter was decid. 
ed, it must appear from the record that such matter was in issue, and then pa- 
rol evidence is admissible to show, that the matter, was, in fact, submitted to 
the jury. If the matter was not within the issue, such testimony is not admis- 
sible, as it would be, in cffect, to contradict the record.—Davidson g- String- 
fellow vy. Shipman, et als. my | 

2. Upon the trial of the right of property, the is issue e being, that ‘the property le. 
vied on was, at the time of the levy, subject to the satisfaction of the execu- 
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EVIDENCE—continued. 
tion—it js not admissible to show, by parol, that the invalidity of the mortgage, 
under which the claimant deduced his title, was submitted to the jury.—Jb. 27 


3. The indorser of a bill of exchange, being sued on his indorsement, pleaded that 


the bill was made to be negotiated to the plaintiff ; that the consideration of the 


defendant’s indorsement was the previous deposit, by the drawer, of ten bales of 
cotton in the ware-house at D; for which, at the time of the negotiation of the 
bill, he gave the plaintiff the receipt of, or order upon, the ware-house keep- 
er. Further, that the cotton was of the value of one thousand dollars ; that the 
plaintiff agreed with the defendant to take and sell the same, and apply the pro- 
ceeds thereof to the discharge of the bill, before the defendant should be called 
on to discharge any part of it—All which the plaintiff has failed to do: Held, 1. 
It cannot be assumed, that the arrangement between the piaintiff and drawer, 
was notin writing. 2. Thatthe plea would tolerate the admission of evidence 
to bar the action; though it might, perhaps, be competent for the plaintiff to 
show the removal or destruction of the cotton, so that it could not be obtained.— 
Bank of the State of Alabama v. Whitlow 

4, The protest of a notary public is admissible evidence, in an action on the bill of 
exchange to which it refers, although a witness may testify that he is acquaint- 
ed with the notary’s hand-writing, and does not believe the signature to the pro- 
test was written with his hand.—IJb. .................sccccccecseccecscesccestecccsees 135 

5. Acontract, for the sale ofa horse, whichis not reduced to writing, but for the 
price of the horse a note is given, is not affected by the rule that written contracts 
cannot be explained by parol evidence. Insuch a case it is competent to prove 
by parol that the note was to be returned if the horse died.—Barlow vy. Flem- 
DD arcccerenccerscssecsessensconcnesd corns sn erscewsnecranesncsonestntecresacncesesbonse avons 

6. An action against a sheriff for failing to levy process, cannot be supported by 
proof that the money had been collected by him.—Grifin v. Ganaway 

7. If the purchaser refuse to comply with the terms of the sale, the sheriff may 
re-sell the land, and bring an action in his own name against the original pur- 
chaser, if the land sell for less than was bid at the first sale, for the breach 
of his contract-.-and will be liable for the amount so recovered in his official ca 
pacity, to those entitled to the proceeds.— Robinson v. Garth 

8. Inan action brought by the sheriff, after a re-sale, the memorandum of the ori- 
ginal sale made by himself, will not le competent evidence to establish the 
fact that such sale was made, —J)b.......0....s.ccccccceseccsscoeesseseesses ovcegeossm Oe 

9. Where a witness (whose deposition was taken.) stated that he attended a ne- 
gro, asa physician, whom the declaration alleged had been falsely warranted 
sound, upon a sale by the defendant to the plaintiff—Held, that the evidence 
of professional character was sufficient to authorise the admission of the evi- 
dence; and if this fact was controverted, the opposing proof should be addrese- 
ed to the jury-—- Washington v. Cole 

10. In an action for the recovery of land, purchased under a fieri facias, against 
the defendant in execution, it is not allowable for the latter to impeach the 
deed by showing an irregularity in the sale and proveeding preparatory 
thereto; and the purchaser’s knowledge of the manner in which the levy and 
sale were made, will not authorize the application of a different rule—Hubbert, 
and another, v. McCollum. ..... cass eeeeteccsnnccecesens eoeeanins se 
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EVIDENCE—continucd. 


11. Land was levied on under an execution issued by a justice of the peace, and an 
order made by the Circuit court directing its sale ; the costs, up to the time the 
papers were returned to court, Were $3 81-100, and the entire costs are stated 
in the venditioni exponas, at $13 81-100. The order of court is, that the sheriff 
“be commanded to sell, &c.,” and the termsof the venditioni exponas are, 
that he is ‘“‘ commanded to cause to be made of the lands, &c.:”’ Held, 1. That 
the inference is, that the costs were increased by the action of the Circuit court. 
2. That the legal effect of the terms employed in the order and venditioni ex. 
ponas is identical ; consequently, there was no variance between them.—Allen 
v. Best 

12. When a bond is alleged to have been delivered as an escrow, and the eyi- . 
dence has no tendency to show that the condition of the delivery was commu- 
nicated or known to the person to whom the delivery is made, the evidence may 
Resahested.—Price, et af. ¥. Cloud, ......:ccseriseressrescesacssnspssereseosesesnes 249 

13. In such an action it isnot necessary to produce the judgment on which the ex- 
ecution issucd, its recital in the execution is prima facie evidence of the fact 
against the sheriff.— Hill, et als. vy. Fitzpatrick, Governor, use, €........ 314 

14. To let in secondary evidence of the contents of an execution, it is not necessary 
that a search should be made for it in the clerk’s office, by the clerk ; a search 
by any one who has access to the office will be sufficient, especially in a case 
where slight evidence of the loss of the paper would be sufficient.—J0. ...... 314 

15. The recital in an execution that it has been issued on a judgment affirmed by 
the Supreme court, and that ten per cent. damages is to be made thereon, is e. 
vidence against the sheriff of the fact, without producing the record of the af- 
EE SIMI, 45 casnics sotaanininatenniannas siadmnaninaniies dkblasebibelnnaadl 314 

16. When evidence is offered, which is seemingly irrelevant to the matter in issue, 
it isthe duty of the party offering it, to show how it can be made relevant by 
connecting it with other facts and circumstances already in evidence, or intend. 
ed to be offered, and if there is no such offer to show its relevancy, the court 
may lawfully reject it—Crenshaw v. Davenport and Wife. ............000000 390 

17. An admission by the defendant, upon the presentation of an account to him 
that part of the account is correct, but without stating what part, and neither 
admitting nor denying the residue, cannot be construed into an admission that 
the entire account is just; and is of no value for the part admitted, from its un- 
a BF latte 0. peta icicsncinserinncrasscercests ceccacseesésensioscestonsos oo0e393 

18. A bill of sale was made by C. (the defendant in execution,) to B., (one of the 
claimants,) to the negro woman in question, who was at that time concealed 
with three other slaves of C . in a county remote from that where the transac- 
tion took place, (whither he had removed them,) and was shortly thereafter de- 
livered to B. at the place of her concealment. B. then returned in company 
with C’s agent, and another person, tothe county in which himself and his ven- 
dor resided—the other slaves, under the exclusive control of C’s agent, accom- 


panying them. The woman purchased by B. was levied an by fi. fa. against 
C’s estate, and claimed by B. 8. & Co. On the trial before the jury, the plain- 
tiff in execution asked a witness, what disposition was made of the slaves that 
were brought back and not levied on, and where they were when he last saw 
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EVIDENCE—continued. 
them; but upon the claimant’s objecting to the question, the court adjudged the 
same to be inadmissible, and decided that it should not be answered: Held, 
that the question was prima faci: irrelevant, and to have made a direct answer 
to it evidence, the plaintiffs should have stated the object of the inquiry, and 
how he intended to affect thereby the claimant’s title to the slave in question.— 
Tuggle Vv, Barclay, MLCNNOUE AE GiGi sieaicicctdenansiesostscunarceskassine nadinaehteas 407 
19. When the plaintiffs claim title to land as the brother and descendantsof a 
brother of the person last seized, it is not necessary to prove that the brothers 
were begotten in lawful wedlock: it is sufficient to show that they were the lawful 
brothers and legal heirs of the deceased.— Bonner v. Greenlee’s heirs. .. All 
* 20. The admission of a party against whom secondary evidence of the contents 
of a written instrument is offered to be given, that the instrument is lost, will 
be sufficient to let in the inferior proof.—Cooper v. Maddan. ..........00+. . A3L 
21. A party, to whom a chose in action is duc by parol only, cannot be a witness 
against the defendant, although the suit is for the use of another, and all his in- 
terest in it is extinguished —Goodwin, use of Hale, §-c. v. Harrison.........438 
22. When suit is brought on a promissory note, in the nume of the payee, for 
the use of another, and is produced in evidence at the trial, 1t ought not to be 
excluded, although it appears, from an endorsement upon it, to have been as. 
signed toone not connected with the suit; the legal presumption in such a case 
is that the note has been returned by the assignee to his assignor—Herndon, 
OOO UOMO, 0s Tal boss. oic ccc ciaisnnsscseasdsseee ttdeescovebeed sihedlnied eer 
23. Evidence is admissible to show when in fact an execution issued, either by 
proving that the clerk made a mistake in the teste of the writ, or that it has 
subsequently been altered.—Harrell v. Martin, Pleasants § Co. ..,..+......987 
24. Where the question is, whether slaves were sold absolutely, or delivered as a 
pledge upon a promise that when the sum intended to be secured was paid, 
the person recciving them would settle them upon the debtor’s wife, the dif. 
ference between the debt and the value of the slaves, the failure to deny the 
right to redecm when the debt was tendered, and the declaration of the creditor 
made contemporancously with the reception of the slaves, that he had bought 
them for the wife, are strong circumstances to show that they were not pur. 
chased unconditionally.—Sledge’s adm’rs, et al. y. Clopton. iskonnsesasu ee 
25. The loss of a private paper is sufficiently shown so as to admit secondary evi- 
dence of its contents, by proof that it could not be found where it was last seen, 
or amongst the papers of those persons to whom it would most probably be in- 
EOI, isicnds cca supunnwieo s ssaabcdngies Cuassuyceoudeaseutatunceyetonsenasatenenen . 089 
26. The rescission of a contract, under seal, cannot be given in evidence under 
the plea of accord and satisfaction, nor can the acceptance of rent from another 
as tenant, avoid a leasc, unless the fact be pleaded specially. —Barelli §- Mar. 
Eg OF eee ngssiepcbaintin site auveesameeuken’ scnasesaaedoobeee ae 


27. The defendant was arrested on a bail writ at the suit of W. and escaped from 
the custody of the Sheritf; afterwards W. sued out an ancillary attachment, 
which was levied on the same property that had been previously seized under 
an original attachment issued at the suit of the plaintiff against the defend- 
ant: Held, that the liability of the Sheriff to W. for the escape, did not 
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EVIDENCE—continued. 


disquatify him as a witness at the instance of the defendant, on the trial of 
the cause commenced by attachment, by the plaintiff; that the objection to 
the witness went only to his credit.-.. Massey v. ROgan.-.+++0-++++reeeeeesees 647 
28. Heirs or distributees are not competent witnesses for the executor or adminis. 
trator to establish a claim in favor of the estate, although they execute releases 
of all their interest in the demand in suit.— Williams’ ex’rs v. Temple, adm’r. 656 
29. A witness cannot be excluded by proving his confessions of an interest in 
a RAN Oar GFN anc nin sissies cececisinin icine ccasnsveonsnparsoncconatel 668 
30. In an action against the sheriff, for levying an execution on property which 
belonged to a third person, C. was offered as a witness for the defendant, who 
stated that he was a stockholder in a banking company; that N. it was proved, ° 
was the reputed agent of the company, and had given an indemnifying bond to 
save the sheriff harmless for levying on and selling the property in question: Held, 
that the proof of N.’s agency was insufficient as applied to the present case, 
and that C. wasa competent witness for the defendant.—-Kirk et al v. Suttle. 679 
31. In a prosecution by the State against a husband for an assault and battery on 
his wife, the wife isa competent witness for the husband to disprove the charge. 
—The v. State Neill 
32. Upon a suit on a note payable on demand, at a particular place. it is not ne 
cessary that the plaintiff should prove a demand at the place before suit brought. 
It is matter of defence for the defendant, if he was ready at the place, to pay— 
I Ss TE, th, Ge ais iisn cs ninccs cccnscmnnsnserncsemarantaacdinsnnts’ 701 
33. Although the copy ofa record is evidence, yet if the original is produced it is 
alse admissible, and may be used instead of a copy..---Curwile v. House. 710 
34. A co-maker of a promissory note is a competent witness to prove a present. 
ment of the note to the executor of a joint maker of the note..--Cawthorne v. 
Weisinger 
335. In an action for wrongfully and maliciously suing out an attachment against 
the plaintiff’s estate, it is not allowable for him to prove, that by common repu- 
tation in the neighborhood in which the defendant and himself resided, it 
was supposed that he had gone to an adjacent State on a visit of business or 
ghenariee.. Pitts ¥. Barvanghe, +----<--.-<s010sccscssereisocsereresresceesscase # 600s 733 
36. What a party said upon leaving home, or immediately previous thereto, is ed- 
missible evidence in his favor as a partof the res gest@, on the trial of an action 
for wrongfully and maliciously suing out an attachment against him in his 
absence ss sade eaihcahdoe tad ee dtehands ond taelat ai meee Maca heanh hea mace a keene s 733 
37. The opinion of one of the commissioners appointed by an act of incorporation to 
receive subscriptions for stock, that a subscriber might forfeit his stock by failing 
to pay an assessment thereon, can have no influence upon the liability of the lat. 
ter; and in an action brought for the recovery of an assessment, is irrelevant tes- 
timony.—Hall vy. Selma and Tennessee Railroad Company........... asain 741 
38. The act of 1819, makes the “ borrower or party” to a usurious contract, a 
competent witness to prove the usury; but this statute cannot be so construed, 
as to authorise ihe indorser or surety of the ‘* borrower or party,” when sued, . 
to be a witness to prove the fact, so as to defeat a recovery against him.— 
BE We, BOR sik css cvicccvenidenxexes iAnacsi sie ccusdausniacdsa in cndinagansenaanienmemen 753 
39. ‘* The borrower or party” being competent to prove the transaction illegal for 
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EVIDENCE—continued. 


usury, the particular facts to which he»may testify, cannot be defined»with 
precision, but must depend, to a great extent, upon the ease itself. -.Jb 753 
40. The statute, allowing the plaintiff’s oath as evidence in all su ts on accounts for 
sums not execeding one hundred dollars, applies toa demand for fifty dollars 
due on a horse swap.—Cave, wse of Wallace, v. Burns. .......2..0.00.c0sctveke 780 
41. ‘A judgment on a note executed by the defendent and the plaintiff, as the joint 
sureties of a third person, is proper evidence under a plea of set-off, as laying the 
foundation to prove the payment of money at the plaintiff's instance.—Jb. 780 
42. When the record does not disclose the fact, parol evidence is admissible to show 
thata judgment against the defendant is founded on a note to which he and 
the plaintiff were sureties for another, the plea being sct-off, and the attempt 
made to show money paid at the plaintiff’s instance —Jb 
43, When the plaintiff and defendant are the only witnesses in an action upon an 
account for a sum not exceeding one hundred dollars, under the statute of 1839, 
the denial by the defendant, on oath, of the facts sworn to by the plaintiff, de- 
prives the testimony of the latterof all force whatever—Anderson y. Collins. 783 
44. P. exchanged two female slaves with R. for a negro man, and gave hima re- 
eeipt acknowledging to have received from him $850 for the two slaves, 
which he warranted to be sound. Afterwards, R. insisting that one of the 
slaves was unsound, offered to rescind the contract, which P. agreed to if R. 
would receive back the negro man, which he refused, and demanded the $850. 
R. having brought an activn against P. on the warranty,—Held 1. That the 
receipt was open to explanation by parol proof showing what the contract real. 
ly was. 2. That P. had the right to return the slave be had received, when 
the rescission was demanded, and that upon his failure to do.so, the measure of 
damages would be the value of the slave at the time he received him, unless at 
the time of the exchange the parties estimated his value. 3. It was not ne. 


cessary to a tescision that the plaintiff should offer to return the bill of sale.—- 
PRONG. PEPOIT Me 55 3\. yin, Goseinnss snpnchnesvcnei pitgulnsecpelioaietaa ‘ 811 


45. The admission of one person that another was his partner, is not evidence to 


establish the existence of a partnership, and the fact that the party making the 
admission is not sued in the same action, or is dead, can have no influence upon 
the admissibility of the evidence: the representative of a deceased partner are 
made liable at law, if the survivors are insolvent.—- Thornton v. Kerr 4 Hope. 823 
46, Arecovery in an action against the sheriff for a false return, is no evidence to 
fix the liability of his sureties, when they are sued upon his official bond — 
Lucas v. The Governor, for the use of Harper 
47. A bond executed by the name of Jas. W. will be admitted under a declara- 
tion which states the obligor’s name to be James W. ; the latter will be in- 
tended to be the true name, and the formera mere contraction of it.--. Robbins, 
etal. v. The Governor of Alabama, use of, 800. ..... 2.0... 00cecnereeseeerecsesseees 839 
48. The reading to the jury of an affidavit of the loss of an instrument, and its con. 
tents, will not prejudice the party on error, though irregular, if the witness gave 
oral testimony also to the jury, of the contents of the paper—Patterson 4 Hin- 
CUE We TAL, CUE S ii. <- weds von ikct i phish ediantn. Canlobesags dba Las, Bite 844 
49, Whether an entry upon an execution docket be evidence or not, per se, the 
testimony of the clerk or his deputy, that it was genuine, and that he had no 
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EVIDENCE—continued. 
doubt but it correctly stated the day when an execution was returned, made it 
admissible.—Hartley, use, &c.v. Chandler, et al. .....0......0000.000.00e0ce 857 

50. One joint maker of a promissory note cannot be called as a witness for the o- 
ther with whom he issued, although he makes no defence to the suit; for g 
verdict in favor of his co-defendant, would operate a discontinuance of the ac. 
tion, and even vacate the senenert if one had been rendered nen him..... 
Turner, etal. v. Lazarus. . : - 875 


51. Evidence of what was oid in  coviaie guntorisiions betwen a -delendine } in 
execution and one who afterwards, during the same day, purchased a slave 
sold by the sheriff, is admissible, when the object is to show that the purchase 
was made on account of the defendant.--. Downmanv. Frow & Fergusun. 879 

52. An account filed against an insolvent estate, is not, under the statute, previous 
to the patsage of the act of 1843, sufficiently proved, by an affidavit of its cor. 
rectness, made at the time it is filed, but if objected to, it must be proved ac. 
cording to the course of the common law ——Askew v. Weissinger, ex’r. 907 

53. When copies of a libel are offered in evidence, instead of the original, which ° 
are stated in the record to be subst:ntial copies of the original, if the copies 
are not set out in the record, this court will presume, after verdict, that the va. 
riance between the copies and the original, was immaterial ...Weir v. Hoss 

See Entry, 4 

See Pleadings, 8. 

EXCEPTIONS, BILL OF. 


1. The bill of exceptions is prepared by the party excepting, and need only state 
so much of the case as is necessary to show error; therefore, when error is 
shown, a reversal will not be withheld, because in another aspect of the case, 
the error complained of would be immaterial..-.Seaweli v. Henry............226 

2. Where it appears from a bill of exceptions that the plaintiff failed to make out 
his case, an appellate conrt will not, at his instance, reverse a judgment ren- 
dered against him, because the court expressed to the jury an incorrect opin. 
ion upon the law, or tek an erroneous reason fur a correct conclusion... 
Shepherd, et al. Nabers... ese detb abe ..631 

3. A scroll around the word seal, opposite to the signature of the saan who signs 
the bill of exceptions, is a sufficient sea]l.---Kenan vy. Starke and Moore 773 

4. A bill of exceptions must always be1aken most strongly against the party ex- 
cepting ; and where it states facts which show thata person had a considera. 
ble length of time, previously become the purchaser of land, and his right to 
occupy it was during all that time undisputed, it will be intended against the 
party excepting and in favor of his are that the assets was in pos. 
session. ---Mallory v. Stodder.- oedess windh scat teatime thdant --801 

5. A bill of exceptions may be eid, ote itis shown that it was pate og 
lently or surreptitiously obtained; but the Supreme Court cannot try the facts 
and determine what was the point reserved at the trial, nor can any admission 
made by the judge afterwards, affect the validity of the bill...Weir v. Hoss 


EXECUTION, WRIT OF. 
1. If an execution be issued in the life-t.me of the defendant the lien may be con- 
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EXECUTION, WRIT oF—continued. 
tinued after his death by an alias or pluries. But if there be a chasm by the 
lapse of a term, an alias cannot issue, but the judgment must be revived by scire 
facias against the personal representative.---Boyd, Adm’r, v. Dennis............55 

2, The section of the act of 1807, “‘ concerning executions, &c.,”: which inhibits 
the removal of goods and chattels, levied on by execution, from any messuage, 
lands, &c., leased, &c., until the payment of the money due for rent of the pre- 
mises, only gives a lien for the rent due at the time of the levy, and not for 
what is then accruing, and to become due at some future period.— Whidden v. 
Toulmin 

3. Where the sheriff levies process on goods of a tenant in a house leased to him, 
he is not liable to the landlord for its use and occupation, if the possession has 
not been demanded, and he merely retains the key, using the house for the safe. 
keeping of the goods...the lease continuing during all the timeof the she- 
riff’s occupancy —Ib 

4, A bond of indemnity, given by the defendants to an execution, to the sheriff, to 
save him harmless against the consequences of levying on and selling the proper- 
ty of a stranger to the judgment, for its satisfaction, is illegal, and void, and no 
action can be mantained by the sheriff upon it.— Prewitt v. Garrett 

5. If the purchaser refuse to comply with the terms of the sale, the sheriff may 
re-sell the land, and bring an action in his own name against the original pur- 
chaser, if the land sell for less than was bid at the first sale, for the breach 
of his contract-...and will be liable for the amount so recovered in his official ca 
pacity, to those entitled to the proceeds.— Robinson v. Garth.-+.++0+++++000++00204 

6. In an action for the recovery of land, purchased under a fieri facias, against 
the defendant in execution, it is not allowable for the latter to impeach the 
deed by showing an irregularity in the sale and proceeding preparatory there- 
to; and the purchaser’s knowledge of the manner in which the levy and sale 
were made, will not authorjse the application of a different rule.-.-Hubbert 
and another, v. McCollum 

7. The irregular execution of a fieri facias may be corrected, or avoided by a 
seasonable application to the court from which it issued...-Jb 

8. Land was levied on under an execution issued by a justice of the peace, and an 
order made by the Circuit court directing its sale ; the costs, up to the time the 
papers were returned to court, were $3 81-100, and the entire costs are stated 
in the venditioni exponas, at $13 81-100. The order of court is, that the sheriff 
“be commanded to sell, &c.,” and the termsof the venditioni exponas are, 
that he is ‘‘ commanded to cause to be made of the lands, &c.:” Held, 1. That 

_ the inference is, that the costs were increased by the action of the Circuit court. 
2. That the legal effect of the terms employed in the order and venditioni ex- 


ponas is identical ; peemeqerntly, there was no variance between them.—Allen 
v. Best... puedes psongeacowansans OMe 


9. Quere? will a ltaiibepai ata sheriff's ’s ral = ‘affected bist variance Netwnadi the 
gnehod on engenas, and the order under which it issued, if the writ is not void. 


10. The return of satisfaciion upon an execution, without any “date or evidence 
in connexion with it, refers to the return day of the execution...-Price, et al. 
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EXECUTIOT, WRIT oF—continued. 


11. An alias pluries fi. fa. is wae described as an “ execution.”—Hill, 
et als. v. Fitzpatrick, Gov. use, §... RIE LE Bt ENE ..314 

12. Evidence is admissible to show ea in fact an execution ioe either by 
proving that the clerk made a mistake in the deste of the writ, or that it has 
subsequently been altered.—Harrell y. Martin, Pleasants §- Co. ..........., 587 

13. A writ of fieri facias does not become a record of the court until it has been 
returned by the sheriff. --b-.. ongarae .. 587 

14. Where a sheriff justifies el seizure oa axel: ane a writ it of fieri Sidiek he 
need not allege that a judgment was rendered in the case in which the execu- 
tion issued ; the production of the judgment may become necessary, where 
the plaintiff proves that his title is paramount to the lien of the execution... 
Shepherd, et al. v. Nabors 

15: Where a defendant, against whose estate a writ of fieri facias is sued out, 
dies after the same has been injoined, his lands are not subject to levy and 
sale under an execution issued after his death, upon the dissolution of the in. 
junction. The act of 1835 “to authorise the issuing of executions in certain 
cases, and for other purposes,” does not apply to such a case.---Abercrombie y. 


16. A surety, after paying the amount of the execution issued against the prin. 
eipal and other sureties, as well as himself, is not entitled to have the execu. 
tion kept alive for his own benefit, either against the principal or co sureties. 
Morrison, Givhan, et al. vy. Marvin 


See Frauds, Statute of, 2, 3. ‘ 


EXECUTORS AND ADMINISTRATORS. 


1. An administrator, de bonis non, cannot cause his predecessor and sureties to 
be sued upon the administration bond executed by them, where no judgment 
or decree has been obtained against the principal therejn, for the breach of his 
duty as administrator....Judge of BentonCountyCourt, use, gc v.Price,et 0136 

2. The administrator of an intestate, against whom a judgment has been reco- 
vered, when living, is the proper party to suc out a writ of error, and may do 
soon application to the clerk. If he supersedes the judgment, it may be af. 
firmed with damages, as in other cases..- Headon y. Turner, Adm’r 

3. Where an administrator makes a warranty of the soundness of personal pro- 
perty belonging to his intestate’s estate, which he sells under an order of court, 
he 1s chargeable for a breach in his representative character....Craddock v. 
Stewart's Adm’r 

4, A citation to an administratrix, which calls her “ to make a showing of how 
and in what manner she has administered and disposed of the estate of the de- 
ceased, will not authorize the judge of the county court, on her failing to ap- 
pear, to make a final settlement of the estate.. Blackwell, Ad’z v, Vastbinder 218 

5. The assets which come to the hands of an administrator, pass to his successor 
if he die, resigns, or is removed before he administers them.---King and Clarke, 


v. Griffin, use, ¢c 


6: The purchaser of property at an administrator’s sale, when he has received 
the property, cannot, in an action for the purchase money, require the plain- 
tiff to prove the regularity of the sale, and is estopped from showing its ille- 
gality, 80 long as he retains the property purchased..--Harbin v. Levi------399 
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EXECUTORS AND ADMINISTRATORS—contin ued. 


7 When an administrater has sold property of his intestate, and bas not received 
the price, if he is afterwards removed from the administration, he can main. 
tain no action against the purchaser. The right of action is gone with the 
administration, and passes to the new administrator.-.-Ib 

8. A promise by an administratrix, to pay a debt duc by her intestate, is not bind. 
ing on her individually, although it be in writing, there being no new one 
ration for the promise.—Hester v. Wesson 

9: The bond required to be executed upon the prosecution of an appeal from a 
jadgment rendered by a justice of the peace, is, only a means provided by sta- 
tute for the continuance of the litigation in the appellate court, and does not 
impose upon the sureties an obligation other and greater than that to which 
the appellant is liable: consequently, where one sued as administratrix, appeals, 
she may plead that the estate she represents has been declared and adjudged 
insolvent, and if ber plea is sustained, no judgment can be rendered against 
her sureties on the appeal bond.---Lunsford, use, &c v. Baskins’ Adm’x, 512 

10. The defendant, an administratrix, pleaded, that the estate of her intestate 
was declared and adjudged insolvent, the jury found the plea to be true, as- 
sessed the plaintiff’s damages, and judgment was rendered that the suit abate 
and be referred t> the orphans’ court: Held, that although the act of 1843 re. 
quired, that the judgment in such case should be that the plaintiff is entitled 
to the sum found due him, but no execution shall issue and the judgment be 
certified the proper orphans’ court, yet the defect was a mere clerical misprison, 
amendable at the costs of the plaintiff in error. ——Lb----- +--+ 2eeerseeecereeeeeee DID 

11. In an acticn against an administrator, it is not allowable to declare in one 
count upon a demand for which he is liable individually, and in another for a 
debt due the estate he represents; such a declaration would be obyectionable on 
general demurrer for a misjoinder of counts.---Jefford’s Adm’r y. Ringgold 
oe ads eyreey YY | 

12. An executor or administrator may ratify the contract of his intestate made 
during his infancy, although the intestate died before he attained his majority; 
and such ratification will be obligatory, though it was verbally made, without 
any new consideratiun.--- Jb 

13. An executor, by appearing and submitting to account, waives all objection to 
the citation.--. The Executors of Sankey v. The Heirs of Sankey 

14. The decree, in such acase, must be in favor of the administrator, and it 
would be error in the court to make distribution thereof among the distributees 
of the deceased wife. Such distribution could only be made in a proceeding 
between the distributees and the administrator. Jb-........++e000++ Yet Reoeeceted 

15. The act which requires notice to be published, &c. when an executor’s ac- 

- count will be reported for allowance by the judge of the orrphans’ court, is for 
the benefit of creditors, &c., and aa execator cannot object on error that pub. 
licatiun was not regularly made.---Davis v. Davis, et al.-..++000.++0-+0+000000O1L 

16. The time within which claims can be presented to an executor or administra. 
tor, is computed from the date of the grant of letters testamentary, and not 
from the date of the executor’s advertisement..--Cawthorne v.Weisinger. 714 

17, A presentment must be made within Leal months, n- the estate is 
declared insolvent...-[b......+..0ese++ see agangietedeehiuanl .. 714 

18, An objection to the silos of a suit in i name of an adininisitaton dy can not 
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EXECUTORS AND ADMINISTRATORS—continued. 


be made in this court, it not raised in the court below..--Patterson and Hin. 
son v. Burnett, Adm’r 

19. A report by the administrator, that the estate represented by him is insol- 
vent, is necessary to give the county court jurisdiction to decree against him 
in favor of creditors: and a report of insolvency made by a previous administra. 
tor, has no effect on a subsequent administrator, de bonis non..--Lambeth and 
Wife v. Garber, etal 

20. An executor or administrator having an interest in the estate may purchase 
at his own sale, provided it is fairly conducted; if not, it may be set aside by 
creditors or legatces, but is not a nullity —McLane v. Spence. Adm’r...-..894 

21. Where cneas the executor or administrator of two estates, becomes possessed of 
the property of both, as he cannot sue himself, he will be presamed to retain 
what is due from one, to the ph whether it be a debt or EW oT dama. 
ges.— Ib .. sansa ard ‘ od a evices .. 804 

22. S being admin’ strator rot the estates wat K ro C, elected to onion’ certain 
slaves, which C, being the former representative of the estate of K, had pur- 
chased at his owh sale, as the property of the estate of K, by hiring them out, as 
such, and in various other modes. ‘The slaves having been sold under execu. 
tion against the estate of K, S brought an action against the officer 
for a trespass upun the estate of C: Held, that as he had elected to consider 
the slaves as the property of the estateof K, he could not afterwards insist they 
were the property of C,as he had merely done what a court of chancery would 
have directed, if Se ere had been made to it to set aside the eee made 

23. An: account filed siehies an iadiiot ebiaite is not, oni the stnbite, pre- 
vious to the passage of the act of 1843, sufficiently proved, by an affidavit of 
its correctness, made at the time it is filed, but if objected to, it must be proved 
according to the course of the common law.—Askew v. Weisinger Ez’r 907 


See Assumpsit, Action of, 4. 
See Husband and Wife 5. 
See Orphan’s Court, 6. 

See Wills and Probate, 7 


FEME COVERT. 


1, Semble, that where personal property is given to the sole and separate use of a 
feme covert, she may, as incident to such an interest, dispose of it by will; and 
although she be entitled only to the profits derivable from the enjoyment of 
the property, she may, under an authority from her déhor, declare who shall 
enjoy it after her death—Lewis, et al. by their next friend, v. Hudson and 
another 463 

9. Where a feme is sued on a promissory note made by her when covert, and 
she pleads her coverture in bar, it is not a good replication that she promised 
to pay the note after her husband’s death, unless some new consideration or 

- — moral ee is shown to support the eer. v. Wells 
& Co,..- ne pciaseasdeisas cenanpsloonabendnsiebhenerets -++737 

FORCIBLE ENTRY AND DETAINER, &C. 


1. When the complaint in a suit of forcible entry and detainer bears a date 
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FORCIBLE ENTRY AND DETAINER. 


nearly two years subsequent to the time of the trial, it will be considered asa 
clerical error, and therefore unavailable.— Powers v. David........-..++se-+0: +9 

2. It is nut a material error, that the record, in a suit of forcible entry and de. 
tainer, does not shew whether an issue was formed by the parties, or the plea 
of not guilty entered by the Cet teem Gn4s.5 00000 chonssscecsspscqedpncpiasecqpeucess anne 

3. If there is a general verdict that the defendant is guilty of an nnlawful detain. 
er, and the judgmentis *‘ according to the verdict,” both will bé feferred to the 
complaint, which, if sufficient in the description of the lands, and of the of. 
fence, will sustain the judgment —Jb 

. Inan action of forcible entry and detainer, the complaint described the land 
as ‘*a part of the township 14, range | west, and section 9,8. W. qr. of 80"— 
Held, “that the concluding part * of 80” might be rejected as surplusage, and 
that the true construction was, that the land described in the complaint wasa 
part of the S. W. quarter of section 9, in township 14, range 1 west, and that 
this description, unaided by any thingin the verdict and judgment, rendering 
it more certain, was insufficient—McRae v. Til.man, and others 

5. The allegation in the complaint that the complainant had lawful and peace- 
able possession of the lands four five years, is an allegation of such an estate as 
will suppor* the action.——Jb 

6. The recital in the record that the jury were duly swurn well and truly to en. 
quire of said forcible and unlawful detainer, is sufficient, without stating that 
they were sworn to try the cduse according to the evidence —Jb 

7. When the judgment of the justice is reversed by the circuit court, because the 
lands are not sufficiently described in the heats the cause should be re. 
manded fur the purpose of amendment.——Lb..---+---+++-+++geeee+eeeeee ---487 

8. No objection will be allowed in an appellate court to the omen & in @ pro- 
ceeding for an unlawful detainer, which was not made before the justice of the 
peace, if it is not so defective in substance that no judgment can be rendered 
for any particular premises.--- Hilliard, by next friend, v. Carr & Ketchum 557 

9 Where the notice to relinquish the possession previous to exhibiting the com. 
plaint for an unlawful detainer, was given by the attorney at law of an infant 
in the absence of any thing appearing to the contrary, it will be intended on 
error, that he was employed by the guardian or next friend of the infant,.--Ib 557 

10. The act of 1840 “To provide a more perfect remedy in cases of unlawful 
detainer in the city of Mobile,” provides, that if the judgment of the justice 
of the peace in such case be reversed, by the circuit court, there shall be a trial 
de novo by jury in that court, &c.: Held, that on an appeal or writ of error 
to the supreme court, it will be allowable to assign errors in the record, arising 
previous to the judgment of reversal...-Ib 


FRAUD, AND FRAUDULENT CONVEYANCES. 


1. Where a mother, in contemplation of a second marriage, with the assent of her 
intended husband, makes a settlement upon her infant daughter, the settlement 
isnot void as against the husband, or his creditors, merely because the deed by 
which the property is thus conveyed, disposes of a contingent remainder there- 
in toa third person, without the approbation of the husband.— Thomas and 
Howard, trustees, &c. v. Davis............ on dpcesasSulae 


2. T. executed a mortgage to D., on ‘the 28th ‘Apsil, 1840, ‘by which to secure the 
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FRAUD, AND FRAUDULENT CONVEYANCES—continued. 


payment of certain debts, (the amount or description of which are not stated,) 
he conveyed real estate, slaves, house-hold furniture, and “ a stock of groceries, 
chandlery, goods, wares and merchandize,” reserving the right to “ retain in 
his possession, and use the goods, wares, merchandize, &c. and to sell and dis- 
pose of the same” to satisfy the murtgage debt, andif the said debt was not paid 
on or before the Ist December, 1841, then the mortgagee was authorised to sell 
and dispose of the mortgaged property, giving thirty days notice, &e. T.re- 
tained the possession of the mortgaged property for more than a yearafter the Ist 
of December, 1841, sold in hisown name, the stock of goods, and with the pro. 
ceeds, frequently replaced it—sold the slaves, and some other personal property, 
and invested the proceeds in trade—paid the mortgagee from the salés of the 
store, more than ten thousand dollars, but without diminishing the mortgaged 
debt, it being re-invested in goods and merchandize: Held, 1. Thatit was a 
suspicious circumstance that no schedule or inventory of the property conveyed, 
or the debt to be secured, accompanied the deed, although this of itself would 
not be evidence of fraud, it would, unless the omission was explained, add weight 
to any other objection that might exist to the deed. 2. That the retention of 
possession, by the mortgagor, after the law day had passed, was a badge of fraud. 
3. That this inference of fraud, from the possession, so far from being repelled, 
was confirmed by the facts admitted; that the mortgagee permitted the mort- 
gagor toretain and use the property as his own, by selling it in his own name, 
and by re-investing the proceeds in other articles of merchandize, to be again 
sold, and the proceeds again re-invested—that whatever might have been the in- 
tention of the parties, these acts were, in law, evidence that the deed was made 
with the intention to delay, hinder, and defraud creditors, and therefore, as 
against them, void.—Wiswall v. Ticknor and Day, -.........2000000c00e000++ 178 
3. Whether a mortgage of articles of merchandize, which the mortgagor has the 
right tu wse, sell and dispose of, for the purpose of paying the mortgage debt, is 
not fraudulent per se—Quere.—Ib 
4. Where a deed conveys slaves to one, who by his own note has become liable for 
the benefit of the grantor in the deed, and the note is held past due by a bank, 
a stipulation, that the grantee may sell the slaves, to answer any default by the 
grantor, from time to time, to meet the payments required by the bank, of the 
grantee, is tobe construed as an agreement that the slaves shall remain in the 
possession of the grantor until such default: and the fact that they so remain, 
is no badge of fraud.—Desha, Sheppard & Co. v. Scales. .....+0..++-+++++ 356 
5. Where one person receives a conveyance of property, upon a verbal stipulation 
that he will dispose of it absolutely or conditionally for the benefit of another, he 
will be compelled to perform his engagement.—Sledge’s adm’rs. et al. v- 
SII <concnsusigneiniGumnbtmiehahetennees dquestchsgnsisectineen ae 
6. A party who has received property under an agreement to transfer it to a 
third person, cannot object to perform his contract because the party delivering 
it to him was indebted either to himself or others—Ib. ....+0:+-++ss00+++e++ 00 +989 


See Chancery, 21. 
See Gift, 5, 6. 
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FRAUD, AND FRAUDULENT CONVEYANCES—continued. 







See Parent and Child, 4. 
See Vendor and Vendees, 2. 







FRAUDS, STATUTE OF. 
1. The second section of the statute of frauds, which declares, that a loan‘of per. 
sonal property, accompanied with the uninterrupted possession for the space of 
three years, shall be fraudulent as to the creditors and purchasers of the loanee, 
“does not apply to a case where a step-father takes and retains possession of pro- 
perty settled upon trustees for the use of an infant daughter, by her mother, with- r 
out the trustees assent, and the latter filed their bill forits recovery within the 
three years, which is still in a course of prosecution—Thomas and Howurd, 












trustees, &c.v. Davis. .............0+0+ scesentiell nile Saitoh Sincbcats bos sashatabedade 113 
2. Sales.of land by sheriffs, under execution, are within the statute of frauds.— 
EE PE. EE PR I NE ah Ee MS ORS AM IRATE oi 294 






3. The sheriff is the agent of the purchaser, and may sign his name to a memo. 
randum of the particulais of the sale, so as to satisfy the reqnisition of the statute 
of frauds—and a statement in writing, made by the sheriffat the time of the 
sale, describing the land sold by its designation at the land office--the price at 
which it sold—and the name of the purchascr, is a sufficient memorandum or 






note in writing, within the statute of frands.---[b. «--++- angele aes er eg 





4, Upon a verbal contract for the sale of land, the vendor cannot maintain an ac- 
tion at law for the purchase money, although the vendez has paid a part of the 
price, and retuins the possession of the 1 :nd.—Johnson v. Hanson............. 351 

5. When slaves, belonging to a mother, are permitted by her to remain in the pos- 
session of a son, he recognizing her title, for more than three years, and he dies 
in possession, but insolvent; his administratrix cannot recover the slaves in de- 








tinue from the mother, who subsequent to the grant of administration on her 
son’s estate, has regained the possession; the administratrix does not represent 





the creditors who might, under the statute of frauds, be entitled to have satis. 
faction of their debts out of the slaves.--Marler, adm’x, v. Marler. ....... . 367 






6. When upon a sale of land by parol, a considerable part of the purchase mo 
ney is paid, and the vendec let into possession, who makes improvements, a 
court of chancery will decree a specific performance, at the suit of the vendee 

against a creditor of the vendor, upon the payment of the residue of the pur- 
ehase money.—--Cummings’ heirs, et al. v. Gill’s heirs. .....0...ceeseeerseees 562 

7.. Where one acquires the possession of slaves under a contract with the owner 
to pay an equivalent for their services, and restore them to him at the end of 
the year, a renewal of thiscontract from year to year, thus continuing the pos- 
session of the hirer, without interruption for more than three consecutive yeurs, 
is ‘Rot a loan, &c., within the second section of the statute of frauds, so as to sub- 
ject the slaves to his debts.--- Bank of the State of Alabama v. Croft. ...... 622 

8. A promise, not in writing, to pay the debt of another, is within the statute of 
frauds, unless it be made upon some new consjderation heneficial to the* pro. 














missee. —Brown Vv. Barr 1d. PRIETO er 694 
9. A promise by one, that he will pay the debt of another, if the creditor wil 


120 
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FRAUDS, STATUTE oF —continued. 


state the account, and make affidavit of its correctness, before the Mayor of 
the city of _ is ate under the statute of frauds, unless it be in 
writing.—Jb .- Baw 6is Waa cba sith 2 udekensadannoceodiovabinliaianh@eibeanienie an 


See Contract, 10. 


FREEHOLD, AND FREEHOLDERS. 

1, The right of a freeholder to be sued in the county of his residence, is a per- 
sonal privilege, and cannot be pleaded by any other party to the suit; there. 
fore, a joint plea by two defendants, one of whorn is liable to the suit, is bad-... 
Weaver & Gains v. Crenshaw. ............ as oepignnatncihiaany asta 

2. Whether an estate in dower would eutitle - sedenilt husband to an exemp- 
tion from suit, out ofthe county of his residence, Quere?----Ib. ........+06. . 873 


GARNISHMENT AND GARNISHEE. 


1. When the judgment entry shews a sufficient admission to charge the gar. 
nishee, his answer, although in writing, and sent up with the transcript, can 
not be looked into to impeach the judgment, unless it is referred to in the entry, 
or made a part of the record, by some pac SRN GA RIK: Vv. 
Camp. .....+0+++ sneetenamecs® or eadee onsen ey 

2. Piccshdings by way ak pidetinicts. agin a debtor of the defendant i in exe. 
cution, are irregular, if commenced by a notice from the sheriff, without being 
supported by the affidavit required by statute. It is not the sheriff’s duty to 
proceed thus, and if the garnishment have no other support, a judgment by de- 
fault upon it is erroncous.-.--Clark v. Gaither. .....:..scscceseeeeeseeeeenensceees 139 

3. A sum of money produced by the sale of the effects ofa defendant in execution, 
remaining in the hands of a constable, after satisfying executions against the 
defendant, is subject to be attached; and it is no defence to the garnishee process 
that the defendant in execution has commenced proceedings against the constable 
for the recovery of the surplus so remaining with him.— King v- Moore.......160 


4. A garnishee who acknowledges the service of a garnishment regularly issued, 
and answers the same, cannot object on error that the process was not executed 
by the sheriff, or proper officer —Daniel. et al. g-c. v. Hopper.........0..--.+- 296 


5. The defendants being sued on a specialty, for the payment of four hundred 
dollars, pleaded in bar that they had been summoned as garnishees, at the suit 
of L. S. F., who had recovered several judgments against the plaintiff, before 
a justice of the peace, to state how much they were indebted to the latter; that 
they admitted they owed him two hundred dollars on the specialty, and no 
more, and their answer was contested before the justice, who after hearing 
the evidence, adjudged that the same was true. Several judgments were ren. 
dered by the justice against them as garnishees, amounting 10 the sum admit- 
ted to be due—all of which have been satisfied: Held, that the sum of -two 
hundred dollars, the sum then in controversy, being beyond the jurisdictign of 
the justice of the peace, the inquiry as to the defendants’ indebtedness, and the 
decision thereon, did not sustain a plea of * Former recovery,” or in any man- 
nenaffect the plaintiff’s mghts.—Cameron v. Stolleunwerck, and another. 704 

6. When a debt due by promissory note is attached by garnishee process, the ser- 
vice creates a lien upon the debt, which cannot be defeated by a subsequent 
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GARNISHMENT AND GARNISHEE—continued. 


bona fide transfer by the payee of the note toa third person, notwithstanding 
the entire ignorance of the assignee of the process or its serviee.—Dore v. 
RODIN. ik Sci diaens enc cdsicasiitasienduoring sbocdibiwress hache Mbtbe be catsuedtawnntiatontes 712 
7. The register of a court of chancery ts subject to garnishee process, with respect 
to asurplus remainng in his hands belonging to the defendant in chancery, 
after sale uf property to satisfy a mortgage decree, although the sale has not 
been confirmed, and although he is required by the decree tu report his doings 
&t the next term of the chancery court.—Langdon v. Lockett, -..+++-006 oe I 27 
8. A justice of the peace having evllected money, is subject to garnishee pro. 
cess, and the service of such upon him is a sufficient excuse for the omission 
to pay over the money to the person for whom it was collected, and is conse. 
quently a bar to the damages allowed by statute ——Clark v Bogg,use, §c, 809 
9. It is discretionary with a court to permit a garnishee to amend his answer, and 
that even after an issue has been tried between the plaintiff and one to whom 
the debt attached is supposed to be transferred.— Buford y. Welborn. ..... . 818 
10. The answer of a garnishee admits the reeciptof a sum of money from the debt. 
or, to b2 accounted for to him by the garnishee on a final settlement, but in. 
sists that since the service of garnishee process, he bas been compelled to pay 
larger sums for the debtor, so that on a final settlement, nothing will be due; 
this is not such an admission of indebtedness as will authorise a judgment a- 
gainst the garnishee. If the right to set off debts paid subsequently to the ser. 
vice, could be defeated, it was the plaintiff’s duty to have drawn out the facts 
by interrogatories, or by forming an issuc to try the question of indebtedness. 
—Ib...... jis pause plabbnansoss wndin abinicgsingainy exG aes evemisees aaatoas sath apes abba 818 
11. The design of the act of the 5th February, 1840, which requires a summons to 
issue to the assignee or transferce ofa debt when the garnishce has disclosed by 
his answer that such is the fact, was to enable the plaintiff in attachment to 
contest the validity of the alleged transfer. In sucha case the proper course 
is for the plaintiff to alledge the iivalidity of the transfer to whieh the assignee 
would be required to answer, and thus an issue would be made, to be tried 
either by the court or jury, as might be proper.—-Goodwin v Brooks, et al. 836 
12. When the record does not disclose that upon the appearance of the assignee 
the plaintiff made an allegationagainst him, un order discharging the assignee 
will be upheld, as it mus! be presamed that the plaintiff abandoned the pursuit 
of the garnishment.—-Ib 
13. When a trustee, appointed under a deed of trust for the benefit of creditors, has 
placed the choses in action, assigned to him, in the hands of an attorney for col. 
lection, and the latter is garnisheed by a creditor of the grantgrfn the trust deed, 
no judgment can be rendered against him until the trustee has been brought be- 
fore the court, and the trust deed declared inyalid in a contest between him and 
the attaching creditor Covington & Reavis v. Kelly, use of, &c...... ---- 860 


See Attachment, 2. 


GIFT. 


1. Where a mother, in contemplation of a second marriage, with the assent of her 
intended husband, makes a settlement upon her infant daughter, the settlement 
isnot void as against the husband, or his creditors, merely because the deed by 
which the property is thus conveyed, disposes of a contingent remainder there- 
in toa third person, without the approbation of the husband.— Thomas and 
Howard, trustees, &c. v. Davi8..........- 00000000 1ccinebicnanssthanenchaeee saith 
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Girt —continued. 


2. Where a father, epon the marriage of his daughter, or afterwards, sends home 
a slave with her, which remains in the husband’s possession for ten years, the 
presumption that it was a gift, must be explained or rebutted by satisfactory 
proof that it was notoriously anderstood not to be a gift at the time: and even 
if there is such proof, it is not too much to say thata strong presumption arises, 
which will warrant the inference of a subsequent absolote gift, when the contcst 
js between a ereditor and the donor.— Hill & Dill v. Duke. «..-..00c.00c0.. 259 

3; A father, by deed, conveyed certain slaves to his son, stipulating at the time, 
by parol, for the possession of the slaves during his life, and retamed the pos. 
session about sixteen years, when the son obtained the possession of one of 
them without the father’s consent. The father having brought an actior to 
recover the slave—Held, Ist. That as between him and his son, no length of 
time would ripenshis possession intu a title, unless it was held by him adverse 
to the title of his son. 2d. That to show the character of the possession, it 
was competent for the son to prove the parol agreement relating to it —Strong 
PIG a5 onset bas cntitnicanscpiciedes sieve cssnerecesbbatlerinslebatastdeabide) 345 

. Where a father made a contract with his son, then living with him, that he 
would give him a slave for doing certain work upon a mill, which was done, and 
the elave conveyed to the son—held, that the slave could be taken in execution 
at the suit of the creditors of the father —Godfrey v. Hays. ........... 2.000000. 501 

5 A gift of slaves by a father to a son is void as against existing creditors.— 
Moore v. Spence. ......... +++ e506 

6. ‘The right of a cre itor in b each a case, is 5 neil watied by ‘the fact ‘that a a new note 
was executed fur the debt subsequent to the gift.—-I0. -..........+.. .. 506 


See Estate, Limitation of, 2. 
See Feme Covert, 1. 

See Will, 6. 

Sze Will, and Probate of, 8. 


GUARANTY, ACTION ON, &C. 


1. A guaranty in these words, “I bind myself to pay this note if T. M. L. (the 
maker) does not,” made upon the back of the bill by one who is not a party to 
it, is not within the statute defining the liability of indorsers ; and the diligence 
required of the holder is to sue the maker to the first court subsequent to the 
guaranty: but thisis unnecessary when the maker is unable to pay by reason 
of insolvengy, and in such event an action on the guaranty will lie without 
any suit against the maker -... Nesbit y. Bradford. .....-000+.seceeeseeeeenees 746 

2. The prima facie intendment of such a guaranty, considered in connexion 
with the single bill is, that the contract was made with the payee.---J6. 746 

3. Such a guaranty is a promise in writing, and as such, imparts a consideration, 
until it is shown to have none.—ZJb............ qreceecccaccmsbescecccecerscceqsesvoes 747 


See Pleadings, 42. 


GUARDIAN AND WARD. 


1, Where land is purchased by A. with the money of B., a trust results, by ope- 
ration of law, in favor of B., although the title be taken by A, in his own 
name. But where a guardian was indebted to his ward, and purchased land 
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GUARDIAM AND WARD—conlinucd. 


which he declared was for the ward, puid for it with hisown money, and put 

the ward in possessfon, but took the title in his own name—Held, that there 

was no resolling trust to tie ward, and that in the absence of proof of an agree. 

ment that the land was to be reeeived in payment of the debt, the ward had no 

title to it.--.-Taliafervo v. The heirs of Taliaferro, -++++++sseseessnereeeneres 404 
, HEIRS, LEGATEES AND DISTRIBUTLCES. 

1. When the plaintiffs claim title to land as the brother and descendants of a bro- 
ther of the person last seized, it is not necessary to prove that the brothers were 
begotton in lawful wedlock: it is sufficient to show that they were the lawful 
brothers and legal heirs of the deccased.—Banner v. Greenlee’s heirs. 

2. Where the parties whoare seeking a settlement of the. executors by the orphans 
court, are described in the record as legatces, their interest is sufficiently 
shown, though not formally propounded.—Davis y. Davis, et al.............611 

3. Where several legatees are entitled to recover distinct sums of the executor, 
the decree should be in favor of each for his share, and not for a consolidated 
amount in favor of all.—Jb 

4. A legatee of personal property cannot maintain an action for the recovery of 
his legacy, unless the will has been regularly admitted to probate.—Shep. 


5. Heirsor distributees are not competent witnesses for the executor or adminis- 
trator to establish a claim in favor of the estate, although they execute relcases 
of all their interest in the demand insuit.— Williams’ ex’rs v. Temple, adm'r. 656 


See Orphans’ Court, 15. 
HUSBAND AND WIFE. 


1. A decree for the wife’s distribytive share must be rendered in favor of husband 
and wife....Blickwell, Adm’ra, v. Vastbinder, ...sccccccccccceccceces eitTee 1. 219 

2. A testator, by will, directs that certain persons shall have full power and 
control «ver the property described in the will, “to be used and managed at 
their discretion, for the mutual use, benefit and interest of his daughter,” (she 
then being a feme covert,) “and her surviving children: and’as they come of 
age or marry, the property to be equally divided between her and them.” This 
does not invest the wife with a separate estate; nor is the interest lable to sub- 
jection, by a suit in equity, for the payment of a promissory note executed by 
her together with her husband. Nor can the hasband’s interest in it be reach. 
ed in asuit, where the allegations of the bill charge the estate to be one tothe 
separaic use of the wife.-..Jnge, et al. v. Forrester 

3. C. delivered certain slaves to S., his creditor, the latter stipulating that when the 
wife of C. would pay him the debt intended to be secured by a pledge of the slaves, 
that he would settle them upon trustees to her separate use: the wife offered to 
pay the amount due to S., and demanded the slaves in obedience to his agree- 
ment; which he refused: Held, that the contract of S. made him a trustee sub 
modo for the wife, and that the tender of his demand entitled her to go into equity 
to enforce the exccution of the trust.—Sledge’s adm’rs, et al. vy. Clopton. 589 

4. If one person receives property from another, under an agreement to settle it 
on trustees for the benefit of the wife of the latter, a court of equity should 
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HUSBAND AND WIFE—continued. 


not refuse to coerce an execution of the trust, because the details of the set- 
tlement cannot be ascertained by the most stringent prdof.— Jb... 0... 00 589 
5. A proceeding in the orphans’ court, instituted by husband and wife, to obtain 
the share of the wife in the estate, does not abate by the death of the wife; but 
the settlement may proceed at the instance of the husband as her administra. 
tor.-.-Executors of Sankey vy The heirs of Sankey. .....0..c0sececesseececreeees 607 
6. The decree, in such a case, must be in favor of the administrator, and it 
would be error in the court to make distribution thereof among the distributees 
of the deceased wife. Such distribution could only be made in a proceeding 
between the distributees and the administrator...-Ib 
7. The husband is bound for the contracts of his wife during cohabitation, for ne. 
cessaries suitable to his degree and station inlife, without proof of assent on his 
part she should make such purchase.—-A. & W. Hughes v. Chadwick. ...... 651 
8. In a prosecution by the State against a husband for an assault and battery on 
his wife, the wife isa competent witness for the husband to disprove the charge. 
—The v. State Neill 


See Evidence, 24. 


INDICTMENT. 

1. An indictment upon the statute, which charges both the cruel and unusual 
punishment of a slave, is not bad for duplicity.- Turnipseed vy. The State. 664 

2. Although the statute declares in general terms, that “ No cruel or unusual 


punishment shall be inflicted on any slave,” yet it is not enougu that an in- 
dictment should merely pursue the words of the act; but it should allege what 


punishment was inflicted, and how.— Ib. ...........sccceeecseeeceeeceseeeesesee eens 664 
3. An indictment is unobjectionable, buth in form and substance, which alleges a 
conspiracy falsely and fraudulently to seduce from her virtue, and canally to 
know an unmarried female, by precuring the consent of herself and parents, to 
her marriage with one of the conspirators ; and then in furtherance of such con. 
spiracy, producing a forged licence, assuring them of its genuineness, falsely 
and fraudulently representing another of the conspirators to be authorised to 
celebrate the expousals, who actually performed the ceremony ; in consequence 
of all which the daughter and her father and mother were deceived, &e., and 
she cohabited with her pretended husband. And in such case it is immaterial 
whether a licence was necessary to the validity of the marriage or not 
State v. Murphy 
4. A conspircy to commit an offence is not merged when the conspiracy is exe- 
cuted, where the conspiracy and the act done are misdemeanois of the same grade 
but the indictment may be framed with a view to the punishment of either--Jb 765 
5. Inan indictment for feloniously receiving stolen gouds, knowing the same to 
have been stolen, it is not necessary to allege the name of the thief; whether 
known or unknown; whether he was prosecuted or not; or to state the place 
where the larceny. was committed — The State v. Murphy. ...........00.0000+ 845 
6. An indictment which charges the felonious receiving of “‘ sundry pieces of sil- 
‘ver coin made current by law, usage and custom within the State of Alabama, 
amounting together to the sum of five hundred and thirty dollars and fifteen 
cents,” does not describe the money with sufficient precision ; but the namber 
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INDICTMENT—conlinued. 


and denomination of the coin should be stated. Yet the proof need pot be as 
full and precise as the allegation, but the accused may be convicted if he is 
shown to be guilty in respect to either one of the coins alleged to have been felon- 
iously received.—Jb 

7. Where a statute makes it an offence to “ buy, receive, conceal or aid in the 
concealment of” stolen goods, ¢c., it prescribes four distinct offences, and the 
disjunctive “ or” applies to each of the three verbs which precede, as well as to 
what follows ; but an indictment which employs the terms “ receive and con. 
ceal” in characterizing the offence, is good. —Ib, ..... 2.0... sscceeeceeeeeeeeeeeee B46 

8. An allegation that solen goods were feloniously brs oat! « with intent to de- 
fraud the owner,” is sufficient, and refers directly to the individual whose name 
had been before mentioned as the owner.—TIb. ..........ccececceececceeeeeeeees ... 846 

9. Thecrime of adultery consists in the illicit intercourse of two persons of dif. 
ferent sexes, one of whom ai Jeast is married, and includes the crime of forni. 
cation. Uponan indictment for adultery, therefore, it is not necessary to al. 
lege that cither of the offending parties were married. Theterm “ adultery” 
implies the offence without the allegation of any other fact.-.. The State y. Hine 
Pom ANA Walson.-.occreccccreccccrsectersecdercccvccccssersesserseeeserescccssccorscces - 864 


INDORSEMENT. 


1, When a jadgment is obtained upon an assigned note, the note has lost its ne. 
gotiable quality,and cannot again be assigned, so as to enable the assignee to 
sue in his own name.--.Sawyer v. Bradford, Assignee 

2. A negotiable instrament received before it is due, in payment of a pre-existing 
debt, is received in the usual course of trade between merchants, and will pro- 
tect the holder against a latent equity besween the original parties, of which 
he had no nolice.--- The Bank of Mobile, Hallett, et als. v. Hall --639 

3. A negotiable instrument received from the payee, before maturity, as an in- 
demnity against future Joss on a suretyship then existing on the part of the 
holder for the payee, is not a transfer in the usual course of trade, s as to pre- 
clude the maker from availing himself of a latent equity between him and the 
payee..--Ib 


4. An agreement, contained in the body of a note, purporting to be in conside- 
ration of the hire of slaves, to return the slaves clothed as slaves usually are, 
is not assigned by the indorsement of the note, nor can the assignee main- 
tain an action for the breach of it, when suing for the money due on the note. 


Winston v. Metcalf Oph 0 do0n besboccevosebhessporseee $siatdpudeodiossiengh dd avéeet copenae 757 


5. The transfer of negotiable notes by a separate deed of assignment, without de. 
livery of the notes themselves, is not an endorsement, or such transfer as will 
vest the legal title in the transferee according to the law merchant, but is the 
assignment inerely of a chose in action.---Hull & Leacens v. The Planters 
and Merchants Bauk of Mobile 0 0 0'9n 00000 sennn¢ eieiae aa 


See Indorser and Indorsce, 10. 
INDORSER AND INDORSEE. 


1, When a bank accepts a proposition {rom the drawer of a bill to take into its pos. 
session a stock of goods to be applicd pro rata, to ull his debts, it is not a discharge 
of his indorsers, although the goods are afterwards taken and sold by the bank, 
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INDORSER AND INDORSEE—continucd. 
but the sum received is an extinguishment pro tanto.—Ford, and another. y, 
The Branch of the Bank of the-State of Alabama at Decatur.............. 286 
2. Where a further day of payment is given, by deed, to the principal debtor, he 
being the maker of several promissory notes, and the drawer of several bills of 


exchange, but a reservation is made in the deed that nothing contained in it shall 
bar or affect the right of the creditor to sue on any of the notes or bills at the re- 
quest of any of the sureties; such a contract does not discharge the indorsers.— 
P. H. § H.W. Prout v. Branch Bank at Decatur....... pe Gael Cg: «+009 
3. Where the principal debtor, by deed, assigns property to a trustee for the pay- 
ment of bills and notes upon which others are subscquent in liability, contracting 
thereby for delay, with a reservation by the creditor of the right to sue at the re. 
quest of any rurety, (in which event the deed was not to op@ate asa security for 
the debt thus sued,) and containing a condition that the debtor might sell the 
property, or remain in possession of it until the expiration of the time contracted 
for, is no discharge of the parties subsequent in liability, even if it is conceded that 
the deed, by reason of these stipulations, would be void as toa ereditor.--Jb. 309 
4, Where an action of assumpsit is b-ought against the payee, as indorser of a pro. 
missory note, payable at bank, and the defendant. pleads the gencral issue, it is 
only necessary for the plaintiff to produce the note declared on with the payee’s 
indorsement, prove that it was duly presented at the place appointed for its pay. 
ment, show its non-payment, and that the defendants were seasonably advised 
thereof by notice given personally, or through the medium of the post-office... 
Travers’ Ex’rs v. Boykin... ..0....cecccccccccccsececcssesscess bitkin seodicecaemiiis 353 
5. When suit is brought on a promissory note, in the nume of the payee, for 
the use of another, and is produced in evidence at the trial, 1t ought not to be 
excluded, although it appears, from an endorsement upon it, to have been as. 
signed toone not connected with the suit; the legal presumption in such a case 
is that the note has been returned by the assignee to his assignor.—Herndon, 
CN, 0 BD in cos cine cecgcenmssscectenceiestpenigcsent occdeumsnane 
6. A negotiable instrument receiven before it is due, in payment ofa pre-existing 
debt, is received in the usual course of trade between merchants, and will pro 
tect the holder against a latent equity between the original parties, of which 
he had nw notice...- The Bank of Mobile, Hallett, et als. vy. Hall.......... 639 
7. The consent of the endorser of a note not payable in Bank, that suit may be 
‘ delayed against the maker, docs not discharge the other statutory condition 
requiring that the maker shal! first be prosecuted to insolvency.—Bates v. Ry- 
land........ becdeycae PN BAS) SIO RET EME RE EP AMEE Teeter ‘einen casei 668 


8. Where a creditor on sccuunt of his debt, accepts the note of a third person 
from, and endorsed by his debtor, the creditor, upon its dishonor, is entitled to 
declare either on the endorsement or for the precedent debt; but in either case 
he is bennd to shew the same degree of diligence.---[b-..--2. esseeeeseeeee 668 

9. The transfer of negotiable notes by a separate deed of assignment, without 
delivery of the notes themselves, is not an endorsement, or such transfer as 
will vest the legal title in the transferee according to the law merchant, bot is 
the assiznment merely of a chose in action....Hull & Leavens v. The Plan- 
ters and Merchants Bank of Moabile..... 0... .cccecccccsccccscececteceeesees socks 761 

10. Where a promissory note, payable in Bank, is transferred by indorsement, af- 
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INDORSER AND INDORSEE—continued. 


ter ma'urity, to entitle the indorsee to charge the indorser, ho should de- 
mand payment of the maker within a reasonable time afier he became the 
proprietor of the paper, and if refused, give notice of hon-payment to the indor- 
ser: and the insolvency of the maker at the tisne of the transfer will not excuse 
the indorsee’s neglect thas to proceed -.-Adams’ Adw’r v. Lorbert.--+-+-«-865 


See Indorsement, 4. 


INFANT AND INFANCY. 


1. Although infancy is a personal privilege, yet not only the infant may avail 
himself of it, but his executor or administrator when sued upon the intcstate’s 
contract, muy ulso plead it....Jefford’s Adm’r vy Ringgold & Co...... Say snog 544 

2. An executor administrator may ratify the contract of his intestate made 
during his infancy, although the intestate died before he attained his majority; 
and such ratification will be obligatory, though it was verbally made, without 
any new atta Riasatiuds chi ivedhce dh 084) 10a cestededseedleeicibesmdaaee oe -54d4 

3. A bond in which the obligor promises **to pay James W. Camp for the bene. 
fit of Alfred Turner,” may be declared on as a bond payable to James W-Camp. 
Turner v. Eldridge...... stead nshbn deeraliad atcha tate bros alcpnticen bialdag cise iate 2 

4. ‘The meaning of the promise is, that it ts «for the use of Alfred Turner... 26. e2E 

5. The fact that the beneficiary is a minor, and the obligor, his father, eannot be 
pleaded in bar of the action....J...... icepeasekeeeies eeescepe $200 ccersacoesipaqcpecesll B21 


See Judgment and Decree, 12, 13. 


See Orphans’ Court, 8. 9. 


INSOLVENT DEBTOR. 


1, A court of equity nas no jnrisdiction to relieve a debtor from applying for his 
discharge, under the act to abolish imprisonment for debt, on the ground 
that he has removed his property from this to another State to avoid paying his 
creditor. The right to a discharge is a legal question with which a court of 
equity has nothing to do....Croom v. Davis, et al 

2. When w debtor applies to be d scharged, under the aet abolishing Huprison. 
ment for debt, and his schedule shows that he has property in another State, 
he is not compelled to bring it into the jurisdiction of thes, as a condition of 
his discharge. —Ib-----4-.-+eeccseeeeereereeeee pone basencoewesos 2000 esrcnesescccosens «--40 

3. Acovenent to sue certain persons to insolveney, does not require a suit te be 
bronght, if the person to be sued absconds from the State, and in sucha ease 
proof ofthe insolvency of tne party will be sufficient. Pollard etaly Murrell 661 

4. To establish the fact ofinselvency under this covenant, it is not necessary to 
do more than to exhaust the nsual remedies provided by law fur the collect on 
of debts...it is not necessary to sue out a cr. sa. sinee the passage of ihe act 
abolishing imprisonment for debt...or to proceed against the sheriff for a false 
return.—Jh 

5. An ‘allegation in a bill in chancery that a person had been sued to inselvehey, 
is not established by proof that be nud left the State insolvent.—J6....... . 661 


See Action, 4. 
See Jurisdiction, 3 
121 
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INTENDMENTS AND LEGAL PRESUMPTIONS. 


1. In the absence of proof showing the contrary, the English common law, when 
consistent with onr institutions, will be presumed to be the rule of decision in 
a sister State.— Shepherd, et al. v. Nabors 

2. Ifit be shown that the alteration has been made, but it is not proved by 
whom, the jury may, in the absence of proof to the contrary, infer that it was 
made by the payee or holder, but the court cannot draw such inference as mat. 
ter of law..--Davis v. Carlisle..... assed edesciceandnanieehdnad winacudtls hhontnaimensh 707 

3. The assent of the grantee toa deed beneficial to him, willbe presumed, al- 
though it rial be recorded without pene been executed by him. esi: Vv. 
Stodder -- Sntwide inadee -- 801 

4. A bill of siiagttans must nahenee be pene most inseeety egilies ‘the pei ex. 
cepting; and where it states facts which show that a person had a considera. 
ble length of time, previously became the purchaser of lafd, and his right to 
occupy it was during all that time undisputed, it will be intended against the 
party excepting and in favor of his adversary, that the purchaser was in pos. 
session —Jb .......... $0i6sb0esce¥s Series Setses abbscdeUdivesddscetgahsss Sinseusencdedion - 801 

&. When copies of a libel are offered in evidence, instead of the original, whieh 
are stated in the record to be substintial copies of the original, if the copies 
are not set out in the record, this court will presume, after verdict, that the va. 
riance between the copies and the original, was immaterial ... Weir v. Hoss 
and Wife. ...........0.+- Gubedeeaiogss Sscnobtngitiinshuctingh Vitesackanen catedendiibeosed - » 882 

See Attachment, 13. 

See Ejectment, and Trespass to Try Title, 6 

See Entry, 3. 

See Evidence, 24. 

See Garnishment and Garnishee, 12. 

See Judgment and Decree, 10. 


JUDGMENT AND DECREE. 
1A former judgment is a bar only in reference to the subject matter of the suit; 
and the points there put in issue and determined. When, therefore, it is pro- 
posed to show, by the record of a judgment, that a certain matter was decided, 
it must appear from the record that such matter was in issue, and then parol evi- 
devce is admissible to show, that the matter was, in fact, submitted to the jury. 
If the matter was not within the issue, such testimony is not admissible, as it 
would be, in effect, to contradict the record.—Davidson & Stringfellow v. 
Shipman, et als. ....... pitta sbikicda Raed ccna nshis detiaddam brakes alieen aaa 27 
2. When judgment is rendered for the defendant, on a demurrer to a plea in abate- 
ment, it is error if the court refuse to permit the plaintiff to take issue on the facts 
of the plea.—Chilton & Bowdon v. Harbin. ......... 
3. The decision of the commissioners, appointed under the 12th section of the 
act of 1843, that a claim against the county, is valid, is conclusive upon the 
Cuthbert, et als. v. Lewis, ...+00-cccecrsecnereceserececseneccaseess donb 262 
4. A deciaration by the commissioners, of the fund out of which a claim declared 
valid by them is to be paid, is void for want of authority, and therefore the 
county court cannot take jurisdiction, by appeal from such a determination of 
the commissioners, and its judgment on such appeal is a nullity.-.-Zb-+.-++- 262 
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JUDGMENT AND DECREE—*continued. 

5, When a claim has been declared valid by the commissioners, it is the duty of 
the court of roads and revenue to make the necessary order, and if it refuses, 
a mandamus is he proper remedy UN, bac ccacoceaespenbacess 4.4ncatakdaterteen 262 

6. A confession Gintene by the defendant, of part of the plaintiff’s demand, 
and a continudmce of the he on his motion, isa consent on his part, to a 
severance of tht claim, arig i it cannot afterwards be objected by him, on error, 
that two fina 7 judgments were rendered in the same cause.—Henderson v. 
Tl enry. .....0...cccoveceessees eo ccccsscswcesecnsesesousqossenscoseunstcestelsalpasnaennen 

7. When lands are subjected to sale at the suit of an administrator, under the act 
of 1822, and a conveyance is made to the purchaser by the administrator, but 
there is no final decree by which he has been directed to convey the title, the 
title of the heirs at law, is not divested.—Bonner v. Greenlee’s heirs. ......... 411 

8. Quere. If, under the act of 1822, the administrator is appointed sole commis- 
sioner to conduct the sale, and does so,’and afterwards makes a report, setting 
out the sale and conveyance by him, and the judge of the county court en. 
dorsed the report, as approved by him, and orders it to be filed and recorded 
among the papers of the estate, is this order a final decree, or will it furnish 
evidence to warrant a decree nunc pro tuuc?—Ib 

9. Where the plaintiff in a judgment receives a partial payment thereon, and 
agrees to siay the same for six months, and no execution issues until the expi- 
ration of the period, the agreement will be considered voluntary, and the lien 
of the judgment override and defeat a conveyance made by the defendant during 
the time the indulgence was granted.---Doe ex dem Leverich & Co. v. Bates. 480 

10. The jndgment entry recited the appearance of the defendants, by J. P. S. who 
confessed a judgment for them under a power of attorney, which was fileo with 
the papers in the cause: Held, 1. That the defendants having appeared by 
attorney, cuuld not object tothe want or irregularity of the service of process. 
2. That the mere production of the power of attorney did not make it part of 
the record, but that the recital of its contents was sufficient to support the 
jodgment. 3. That it was nota conclusion of law, that the power of attor- 
ney was not the act of both the defendants, because it was exeeuted in the 
firm name. 4. That although the judgment would have been more techni. 
cal if it had affirmed the power of attorney was duly proved, yet it might be 
intended that its execution was satisfactorily shown.—Bissell & Carville 


aT OMS | ckanic<cniecepareaaco.00-ercnientnnzns cbogusghecaninecesbeioaginstetatal 503 
11. A judgment in a summary proceeding at the suit of a bank against the draw- 


er of a bill of exchange, is sufficiently certain, which states that the bill was 
presented for payment at “ maturity,” without specifying the day —Crawford 
v. The Branch Bank at Decatur. .. 574 
12. No decree can be rendered by by the orphans’ court, unless the infant heirs or 
distributees are represented by a guardian ad litem.—Executors of Sankey v. 
The heirs of Sankey. ..... Seis eee'ee - 607 
13. The decree must be in favor of ‘the infant, pon not tof his peers ci 607 


14. Where several legatees are entitled to recover distinct sums of the executor, 
the decree should be in favor of each for his share, and not for a consolidated 
amount in favor of all.— Davis v. Davis, et al............ccccccccccaseeees poss sanl 611 

15. It is no objection to a decree of the orphans’ court, on final settlement of an ex. 
ecutor’s account, th: . it outhorizes an execution to issue de honis propriis--Ib611 
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JUDGMENT AND DECREE—continued. . 


16. The judgment upon a recognizance should show that the party charged 
with an oftncee, was requiicd to answer the charge specified therein — Farr 
& Simpson v. The Siate. .....cccccccccnccccccccceeseessccces 95 

17. A joint judgment against two defendants, one upon verdict, and the other by 
nil dicil, is reguisr.-.. Weaver & Gains vy. Crenshaw. .....6......4.. 873 

See Appeals and Certiorari, 2. 

See Garnishce, 1. 

See Lien, 3. 

See Process, Service of, 4. 

See Sct-off, 7. 


JURISDICTION. 

1. The circuit court has exclusive jurisdiction of all claims to property levied on, whether the 
execution issues from that or another court.—Cullum v. Smith & Conklin. .. ..... 625 

2. The defendants being sucd on a specialty, for the payment of four hundred 
dollars, pleaded in bar that they had been snmmoned as garnishees, at the suit 
of L &. F., who had recovered several judgments against the plaintiff, before 
a justice of the peace, to state how mach they were indebted to the latter; that 
they admitted they owed him twa hundred dollars on the specialty, and no 
more, and their answer was contested before the justice, who after hearing 
the evidenee, acjudged that the same was true. Several judgments were ren. 
dered by the jastice against them as garnishees, amounting to the sum acmit- 
ted to he due—all of which have been satisfied: Held, that the sum of two 
hundred dollars, the sum then in controversy, being beyond the jurisdiction of 
the justice of the peace, the inqniry as to the defendants’ indebtedness, and the 
decision thereon, did not snstaina plea of * Former recovery,” or inany man. 
ner affect the plaintiff’s mghts.—Cameron v. Stollenwerck, and another. 704 

3. A judge of the county court is authorized to :ssue the writ of habeas corpus in 
all cases where the detention is claimed by virtue of civil process, and is empow- 
ed to judge of its validity in every aspect; he is therefore not liable to an action 
for discharging a debtor arrested on a ca. sa.---Morrow & Nelson v. Bird. 834 

4. The Circuit Court may take jurisdiction by certiorari, of a case in which the 
intendant of a corporate tewn has rendered a judgment against a person resi- 
dent within the same, for the violation of one of its by-laws.— The Intendant 
and Council of the town of Marion v. Chandler. ........00..0se0seeeeeeeses 

See Executors and Administrators, 19. 


See Orphans’ Court, 16. 


JURY. 


1, Itis not ersor for the conrt to permit the jnry, after they have dispersed, a- 
gain.to retire, and make a re.calculation of the interest, if upon their return 
the p'aintiff object 10 reeciving their verdiet, and the verdict previously render. 
ed is not disturbed..... Turner v. Eldridge ...- sxcnebegiieebeananml 


JUSTICE OF THE PEACE. 
See Garnishment and Garnishee, 9. 
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LANDLORD AND TENANT. 


1. A tenant, when sued for the possession of demised premises, by the landlord, 
18 precluded, ns well during is continuance, as after its termination frem 
calling in question the title of bis landlord, or setting up an outstanding title 
in a stranger.——Shelion, et al.v. Doe ex dem. Eslura, ..s+-sc0.csceeeecceenves 230 

2, The only effect of a disclaimer of the tithe of the landlord, hy the tenant, is, 
to bar the entry of the landiord, if after knowledge of such disclaimer he per- 
mits the tenant toremain in possession until the statute of limitations forbids 
an entry.— Zé. 

3. A landlord, upon making the affidavvit prescribed by the second section of the 
act of 1843, is entitled to the process of attachment, and it is not necessary 
that it should be stated that the attuchment is not sued out for the purpose of 
vexing or harrassing the defendant.---Hawkins y. Gill. .........+.+0+ ..- 620 

4.The design of the act was to make the Jandlord’s lien on. thee c:op p more effectaihgihs 
attachment therefore is properly issued against the crop grown on the land--Jb.620 


LAND TITLES 

1, The power given to the registers and reecivers by the different acts of 
Congress, to determine between conflicting and interfering claims, and to 
direct the manner of locating and surveying them, applies only to confirmation 
ofimperfect grants made by the former preprictors of the country. These of. 
cers have, therefore, no power to locate and direct the survey of a disputed 
linc, where one of the parties claims by virtue of a complete and unconditional 
grant; asin the case of the dunation tothe corporation of Mobile of the hospi- 
tal and beke-house lots, by the act of 261 May, 1824--Mayor and Aldermen 
BE: THO Reine Of FOG iia a a. insesccegs i scnkaicqsssepiioctentine’ hokacncnieee 738 

See Deed, Registration of, 2, 3. 

See Entry, 1, 2, 3, 4. 


LAW MERCHANT. 

1. A negotiable instrument reccived before it is due, in payment of a pre-existing 
deht, is received in the usual conrse of trade between merehants, and will pro- 
tect the holder against a latent equity berween the original parties, of which 
he had no notice.... The Bank of Mobile, Hullett, et als. v. Hall 

2. A negotiable instrument received from the payee, before inaturity, as an in- 
demnity against future loss on a suretysiup then existing on the part of the 
holder for the payee, is not a transfer in the usual course of trade, so ax to pre- 
clude the maker from availing himself of a latent equity between him and the 


payee. --J6 
LEGACY AND DISTRIBUTIVE SHARE, 


1. A decree for the wife’s distributive share must be rendered in favor of hus. 
band and wife.——Blackwell, Adm’x v. Vastbinder...-++--+++scecsesesesses -219 


LESSOR AND LESSEE. 

1. The section of the act of 1807, “ concerning executions, &c.,” which inhibits 
the removal of goods and chattels, levicd on by execution, from any messuage, 
lands, &c., leased, &c., until the payment of the money due for rent of the pre- 
mises, only gives a lien for the rent due at tho time of the levy, and not for 
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LESSOR AND LESSEE—continued. 


what is then accruing, and to become due at some future period.— Whidden y, 
Toulmin 

2. Wh«re the sheriff levies process on goods of a tenant ina house leased te him, 
he is not liable to the landlord for its use and occupation, if the possession has 
not been demanded, and he merely retains the key, using the house for the safe. 
keeping of the goods...the lease continuing during all the time of the she- 
riff’s occupancy.— Jb 

3. The act of 1821, [Clay’s Dig. 506, § 3,] does not give the landlord a lien on the 
crop raised on the rented land ; it merely declares that, as between the landlord 
and anexccution creditor, the former shall be entitled to preference, to the ex. 
tent of one year’s unpaid rent..--Frazier, use, &c. v. Thomas 


LIBEL. 


1. A publication, the tendency of which is to expose the party to ridicule, con- 
tempt and disgrace, is, if maliciously or wantonly done, a libel.--- Weir v. Hoss 


2. When the libel had spoken of the plaintiff as the ‘* Filly horse,” and innuendo 
that the plaintiff’s wife was meant, held to be correet—her name being 
een diva ascc cadinstessstdcassscaeetondiensicceks Loasspabitcosstaupienda aes ual cae 

3. To constitnte a libel, it must be published as well as written, and if copies of 
the wriling are taken without the consent of the author, the offence is not 
complete.—Jb 


LIEN. 


1. Where personal property is levied on by attachment, and a replevy bond exe- 
cuted, conditioned to have the same forthcoming to abide such judgment as may 
be rendered in the cause, the property cannot be levied on by an execution, the 
lien of which is not paramount, until it is discharged from all liability to satisfy 
the attachment on the judgment thercin.---Rives & Owen v. Wilborne......46 

2. The act of 1821, [Clay’s Dig. 506, § 3,] docs not give the landlord a lien on the 
crop raised on the rented land; it merely declares that, as’ between the land- 
lord and an execution creditor, the former shall be entitled to preference, to 
the extent of one year’s unpaid rent.—Frazier, use, &c. v. Thomas....-----169 

3. Where an injxnction is awarded at the instance of a stranger, to restrain the 
collection of a judgment by the sale of property levied on, and a bond executed 
with surety, the lien of the judgment is not thereby impaired; and upon the 
dissolution of the injunction, the plaintiff's execution wi!l be entitled to priori- 
ty, as against other creditors or purchasers, whose liens attached while the in- 
junction was in force ——Bartlett & Waring v. Doe ex dem Gayle & Phillips305 

4. Where the vendor of !and takes notes with security, and gives a bond to make 
titles when the notes are paid, ifhe afterwards indorses one of the notes, and 
the indorsee discharges the surety, he is not entitled to enforce the vendor's 
lien upon the Jand.-.Martin v. Lundie 

5. Where the plaintiff in a judgment receives a partial payment thereon, and 
agrees to stay the same for siz months, and no >xecution issues antil the expi- 
ration of that period, the agreement will be cunsidered voluntary, and the lien 
of the judgment override and defeat a conveyance made by the defendant dvu- 
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LIEN—continued. 


ring the time the indulgence was granted.---Doe ex dem. Leverich & Co.v. 
sy slit sipelitivecth eles ch capt cecih in tsebion IE OEE a eee fee 480 

6. A mere agreement to ship goods in satisfaction of antecedent advances, will not, in general, 
give the factor or consignee a lien upon them for his general balance until they come to his 
actual possession; but ifthere isa specific pledge or appropriation of certain ascertained 
goods, with the intention that they shall be a security, or the proceeds asa payment, and they 
are deposited with a bailee; then the property is changed and vests in the individual to whom 
they are to be delivered Desha, Sheppard §& Co. Vv. Pope & Son 

7. When a debt due by promissory note is attached by garnishee process, the 
service createsa lien upor the debt, which cannot be defeated by a subsequent 
bona fide transfer by the payee of the note to a third person, notwithstanding 
the entire ignorance of the assignee of the process or its service.---Dore v. 


ARRON is ino dinesseee picidncadaneiiencn dics ¢cptaaadte je sadaca Seksocenniiata cenmaaia --712 


See Admiralty Proceedings, 1, 2. 
See Execution, 1. 
See Principal and Agent, 3, 4. 


LIMITATIONS, STATUTE OF. 


1, A father, by deed, conveyed certain slaves to his son, stipulating at the time, 
by parol, for the possession of the slaves during his life, and retamed the pos. 
session about sixteen years, when the son obtained the possession of one of 
them without the father’s consent. The father having brought an action to 
recover the slave—Held, Ist. That as between him and his son, no length of 
time would ripen his possession intv a title, unless it was held by him adverse 
to the title of his son. 2d. That to show the character of the possession, it 
was competent for the son to prove the parol agreement relating to it——Strong 
v. Strong. ..... Sibsiocibodiecsdedends th ssckenalbehs denkdadestadensbtcsibae Stic cdetcceceses OD 

2. The statute of limitations of 1802, “For the limitation of actions,” does not 
begin to run against a married woman, until she becomes discovert; nor will 
the staleness of the demand prevent a recovery, where the statute has not 
completed a bar.---Sledge’s Adm’rs, et al. v. Clopton-+-++++++++04 + 4e-++00e589 

3. The State Bank is a mere corporation, not invested with the attributes of 
sovereignty, and like an ordinary creditor must cause a claim, of which it is 
the proprictor, to be presented to the administrator of a deceased debtor, within 
eighteen months after the grant of administration.--- The Bank of the State of 
Alabama vy. Gibson’s Adm’rs.......... ppcclansbpocingepemiteabiesn® Sebsecnden coccscsed 


MANDAMUS 


1. A Judge of the Circnit Court is not authorised to award a mandamus in vaca- 
tion, and the refusal to do so, however meritorious the grounds of the applica. 
tion may be, does not authorise the Supreme Court in virtue of its general su- 
perintendence and control of inferior jurisdictions, to grant the writ....Ez 
parte Grant, adm’r de bonis non, of the estate of McCord, deceased........ . 91 

2. A-writ of error will not lie, from an order of court, permitting a sheriff toamend 
his return to a fieri facias; the party prejudiced by such order has a remedy by 
mandamus, to cause it to be vacated.-..Kemp &§ Buckey v. Porter.........-.:172 

3. A declaration by the commissioners, of the fund out of which a claim declared 
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MANDAMUS—continued. 


valid by them is to be paid, is void for want of authority, and therefore the county 
court cannot take jurisdiction, by appeal from such a determination of the com- 
missioners, and its judgment on such appeal is a nullity.-.--Cuthbert et als. y. 
NR seid tithe necicdanbaineps a sibiysespen de aiibtdebah dk occvnheahtdredis idadeattaad ce oi 262 
4. When a claim has been declared valid by the commissioners, it is the duty 
of the court of rouds and revenue to make the necessary ofder, and if it re. 
fuses, a mandamus is the proper remedy. ---[b. ...........0:ccceeseeeeeeeeseeseees 262 
5. A mandamus will not lie to compel a judge of the county court to accept a 
bond tendered by the sheriff; he having adjudged it insufficient, and for that 
cause, having declared the office vacant.—-The Stute, &c. v. Bowen. 511 


See Discontinuance, 1. 


MARRIAGE. 


1. Quere? Are not the statutes in respect to the obtaining a licence to celebrate 
the contract of espousal, and the form of its solemnization, directory merely ; 
and is it net competent for persons of proper age to consummate the contract 
per verba de presenti, without a license, or the interposition of one of the fune. 
tionaries, designated by the law.—- The State v. Murphy. 


See Indictment, 3. 


MASTER AND SLAVE. 


1. Upon the hirer of a slave refusing to provide necessary medical attendance 
for the slave, and insisting on his laboring when physically unable to do so, 
the owner may take possession of the slave for the purpose of having medical 
aid afforded h.m; and upon the refusal of the hirer again to receive the slave 
when restored to health, so as to be able to work, the entire amount of the 
hire is recoverable 


MORTGAGOR AND MORTGAGEE. 


1. Whether a mortgage of articles of merchand’z>, which the mortgagor has the 
right tu use, sell and dispose of, for the pu pose of paying the mortgage debt, is 


not fraudulent per se—Quere.—Wiswall v. Ticknor and Day. ...........++ 179 
2. If the mortgagee has indorsed the notes and assigned the mortgage by which 
they were intended to be secured, he is not prima facie a necessary party to 8 
bill bronght for a foreclosure ; and a bill which makes his heirs parties, must 
show their interest by proper allegations, and should contain a prayer for relief 
and process against them.— Walker, et al. v. The Bank of Motile...+----+ 452 
3. Where infants are defendants to a bill of foreclosure, the master should ascer- 
tain and report whether it was for their interest to sell the mortgaged property 
in separate lots, whether a division can be conveniently made, and which par- 
cel their interest requires should be sold: Further, that he should report such 
a statement of the evidence as would enable the court to indge of the justness 


of his conclusions, if questioned -<Lb. 2.0... ecceecceeeteeseereeenee e eeeceeaneeres 
4. Upon the forfeiture of a mortgage, the mortgagee becomes not only entitled to 
the possession of the mortgaged premises, but also to the rent then in arrear and 
unpaid, upon notice to the tenant in possession... Coker v. Pearsall...... .542 
5. Where the maker of promissory notes, payable to his own order, executes & 
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MORTGAGOR AND-MORTGAGEE —continided. 


mortgage to a third person to secure their payment, he thereby admits that they 
are valid securities for the payment uf money in the hands of the mortgagee, 
* whetner regularly indorsed or not.----Hartwell and Wilkins v. Blocker 
See Fraud ané Fraudulent Conveyances, 2. 


NEW TRIAL. 

1. As it isa matter within the discretion of the court trying a cause, to grant or 
refuse a new trial, the refusal to grant it, on the ground that the motion there. 
for was not made in due time, is not revisable on error ---Hilliurd, by next 
POM, V. Sae Ati TEOTRRN o. vi eosin aks. i ocuslvhdocs sasedSeabhe tbvavdtBealinsed -557 

2. The court has the power, after a conviction for a felony, to grant a new trial, with the con- 
sent of the prisoner, and the verdict and judgment will be no barto his being again tried for 
the same offence.— The State v. Slack 


NOTICE. 

1. The notice issued at the suit of a Bank requiring its debtor to answer to an al- 
legation of indebtedness, is process to bring the latter into court ; but after the 
motion for judginent-has been submitted, it may be regarded as a motion in 
writing, identifying the debt, to which the defendant may either demur or 
plead to issuc.----Griffin v. The Bunk of the State of Alabama, .«....+-.--+- 908 

2. Wherea notice of a motion for judgment in favor of a Bank states the time 
when the note was discounted, so as to show that it was before it bears date, 
this statement, as it is unnecessary, may be treated as surplusage 

3. A notice at the suit of a Bank need not be dated, unless the date is made ma- 
terial by a reforence to it, as indicating the time when the motion will be 
made, &c:; and although the indorsement of its receipt by the sheriff shows 
that the notice was placed in his hands before the maturity of the debt, yet if 
it is not served until after the debt is due, nv objection can be made to this 
defect in the notice.---Jb, 

4. The plea of non assumpsit toa notice of a motion for judgment at the suit of 
the Bank, throws upon the plaintiff the onus ‘of proving the material facts 
stated in tho notice; and if the note sought to be recovered is misdescribed as 
to the time of its maturity, the variance will be fatal to the motion.--- £6. 908 


OPEN ACCOUNTS. 

1. One species of open accounts is, when there are running or current dealings 
between the parties which are kept unclosed with the expectation of fresher 
transactions..--Goodwin, use of Hale,adm’r of Woodsv. Harrison 


ORPHANS’ COURT. 

1. The county court has not jurisdiction to order a sale of lands, for the purpose of 
more equal distribution, unless the petition of the executor or administrator scts 
forth and particularly describes the heirs of the deceased.— Blann v. Grant. 110 

2. Semble : It is competent for the judge of the county court to set aside the pro- 
bate of a will, which he had previously allowed without proof, or upon insuffici- 
ent proof, and without notice to the widow and next of kin, us directed by 
statute... The heirs and distributees of Hill v. Hill’s executors..............-166 

3. A citation to an administratrix, which calls her “ to make a showing of how 


122 
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ORPHANS’ courT—continued. 6 


and in what manner she has administered and disposed of the estate of the de. 
ceased, will not authorize the judge of the county court, on her failing to ap. 
pear, to make a final settlement of the estate-. Blackwell, Ad’z v.Vasthinder 218 
4, When an administrator is cited for final settlement, and fails to appear, no fi 
nal judgment can be rendered at the return of the citation; but the judge 
should proceed and state the account, and cause notice to be given him that un- 
less he appeared at the next term of the court, and filed his accounts and vouch. 
ers for settlement, the account so stated would be reported for allowance-.Jb 219 
5. Anexecutor, by appearing and submitting to account, waives all objection to 
the citation.-.. The Executors of Sankey v. The Heirs of Sankey............ 607 
6. A proceeding in the orphans’ court, instituted by husband and wife, toobtain the 
share of the wife in the estate, does not abate by the death of the wife; but the 
settlement may proceed at the instance of the husband as her administrator. Jb 607 
7. The decree, in such a case, must be in favor of the administrator, and it would 
be error in the court to make distribution thereof among the distributees of the 
deceased wife. Such distribution could a be made in a proceeding between 


the distributees and the administrator.-.-Ib. . ......ssceseeeeeee weve ee 607 
8. No decree can be rendered by the orphans’ court, 4s aia the infant haiee or dis- 
tributees are represented by a guardian ad litem.—Ib............0.0c0seeseeees 607 


9. The decree must be in favor of the infant, and not of his guardian—Jb. 607 
10. The statute requiring the judge of the county court to appoint not less than 
one day in each month, to hear and determine such cases as are cognizable in 
vacation, if a deciee is made in vacation in such a case, it will be intended 
that it wus rendered at a regular return day, where the record shows nothing 
to the contrary.— Davis v. Davis, et dl............ccecseeseecesceseeseees .611 
11. Wh: re the parties whoare seeking a entiioment of the executors ree the inaididni 
court, are described in the record as legatees, their interest is sufficiently 
shown, though not formally propounded.—Zb. .........0..cesccecersereeeeeeeeee BLL 
12. The act which requires notice to be published, &c. when an executor’s ac- 
count will be reported for allowance by the judge of the orphans’ court, is for 
the benefit of creditors, &c., and aa executor cannot object on error that pub- 
lication was not regularly made.--.[b ...++s0..esseeeeeeeeeenerseceereeseeeeeeeeecenes 611 
13. Where several legatees are entitled to recover distinct sums of the executor, 
the decree should be in favor of each for his share, and not for a consolidated 
amount in favor Of all.—IJb......eccce-00 eeeeceecenereeceneeneeneetenssensaneeseanenres 611 
14. It is noobjection to a decree of the orphans’ court, on final settlement of an ex- 
ecutor’s account, that it authorizes an execution to issue de bonis propriis—-Ib611 
15. The statute which requires the execution of a refunding bond, where a lega- 
tee petitions the orphans’ court for his ne does not apply where the exe- 
cutor finally settles his accounts.—Ib............sseseveee+ sewn --611 
16. A report by the administrator, that de: estate a by hina i is steal: 
vent, is necessary to give the county court jurisdiction to decree against him 
in favor of creditors: and a report of insolvency made by a previous adminisira- 


tor, has no effect on a subsequent administrator, de bonis non.. .-Lambeth and 
rife, ¥.. Berbers. 08. Ob, .<cisziencpcmerssdncepsiasseroniiaareeoreile --870 


See Errorand Writ of, 19. 
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PARENT AND CHXLD. 


1. Where a father, upon the marriage of his daughter, or afterwards, sends home 
asiave with her, which remains in the husband’s possession for ten years, the 
presumption that it was a gif, must be explained or rebutted by satisfactory 
proof that it was notoriously understood not to be a gift at the time: and even 
if there is such proof, it is not too much to say that a strong presumption arises, 
which will warrant the inference of a subsequent absolute gift, when the contest 
is between a creditor and the donor.—Hill & Dill v. Duke, -..++++.0+++000++-259 

2. A father being obliged to support his children, is entitled to their services during 
minority, and to the product of their labor, so long as they remain members of his 
family, but if he dnve them away, or voluntarily permit them to leave him, and 
provide for themselves, he is not entitled to their earnings.—Godfrey v Hays 501 

3. Where a father made a contract with his son, then living with him, that he 
would give him a slave for doing certain work upon a mill, which was done, and 
the -lave conveyed to the son—/eld, that the slave could be taken in execution 


at the suit of the creditors of the father.—T. ..........cccceccareeseneeececceeeeees DOL 
4. A gift of slaves by a father to a son is void as against existing creditors.— 
eae F, Bes 00s ss. ndndesncdesdersipsitnwsins ine chenesitepibsthasibeseiesns o000000 006 


See Will and Probate of, 8. 


PARTNERS AND PARTNERSHIP. 


1. One partner is not authorised, from his connexion in business, to aceept a bill 
asa security for the debt of a third person: and an authority cannot be inferred 
from the circumstance that the business of the firm is that of commission mer. 
chants, to sell cotton, when the plaintiff is aware of all the circumstances un. 
der which the acceptance is given.---Hibler 4- Pearson vy. De Forest, Morris & 
MINCE wre Ssiceinsis{cebisouboizansp-nsasdieds vents suuseaiaen edi edaseedtaeaeeaos cite 92 

2. The plaintiff, defendant and J. P., composed the firm of J. & P. P. & Co.; the 
former being temporarily absent from the city in which the firm did business, 
appointed the defendant his agent to hire out his negroes, rent his houses, and 
collect the hire and rent of thesame. All which was undertaken by the defen. 
dant, who upon the return of the plaintiff, acknowledged in writing, that there 
was due to the plaintiff, for monies collected from his effects, and put into the 
house of J. & P. P. & Co., while he was acting as his agent from Ist March, 
1837, to lst Dec. 1838, the sum of $540 16-100 above what he had paid out 
forhim. The partnership had no interest in the negroes and land: Held, that 
the acceptance of the writing, did not make it necessary for the plaintiff to re- 
sort to the firm for payment ; but the proof entitled him tu recover the amount, 
with interest, of the defendant, individually.— Paine v. Moore...-.-.-.-.+- 129 

3. One who purchases goods in the name of another, is not liable to be charged 

“as a partner, although he ts to receive one-half of the nett profits of all the pur. 
chases made by him, if it appears that he is in fact an agent only, and that the 
agreement to share the profits is only a mode of compensation.—Hodges v. 
NN it el ht no's Seacnl Sagakey Gubdseuue aedphoebele eset 915 

4. Where one partner commingles the money of the firm with his own cash, so 
that it cannot be distinguished, he is chargeable pro tanto in an account with his 
copartners, as for a conversion; and if in such case the money. come to the 








ad . 
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PARTNERS AND PARTNERSHIP—conitinued. e 


hands of the administrator of the partner converting it, id seems, that an ac. 
tion against him for muney had and received, cannot be supported by the dur. 
viving members of the firm.---Calvert v. Marlow, surviving partuer, &c. 338 
5. Semble: Anaction of assumpsit cannot be maintained by a surviving purt- 
ner against the representatrve of a deceased co-psrtrer for the recovery of 
a debt due by the latter to the firm, of for money in hand at the time of his 
death; anlessthe partnership accounts have been settled, and a balance struck. 
The remedy in such case, is in equity.---Ib 
6. An unincorporated body of individuals, issuing notes, are liable as partners, 
and therefore, under the statute of this State, the defence that the defendant 
had withdrawn from the association before the note sued on was issued, ean 
only be given in evidence under the oe of non oe Pa presi v. 
Elliott, use, &e... abba ase ica pal ckendeablan ..701 
- In asuit by two as sieneamn it is s admissible for he detendont, aii the paiant 
issue, to prove that the debt sued for is due to one of them, and not to the plain- 
tiffs jointly. ‘Ihe statute dispensing with proof of the partnership, unless put in 
issue by plea in abatement, [Clay’s Dig. 324, § 68,] docs nt apply when the 
contract is with an individual, and the suit is by a partnership.-..Kenan v. 
Starke and Mzore 
8. The admission of one person that another was his partner, is not evidence to 
establish the existence of a partnership, and the fact that the party making the 
admission is not sued in the same action, or 1s dead, can have no influence upon 
the acmissibility of the evidence: therepresentatives of a deccased partner are 
made liable at law, if the survivors are insolvent.--- Thornton v.Ker1 & Hope 823 
9. The declaration alleged that the defendant’s intestate, as a member of the 
firm of A L & Co, which was continued for the purposes of liquidatiun, but in 
other respects was dissolved, made a promissury note in their name, for the 
payment of a pre-existing debt of the firm, to the p'aintiff: Held, that it could 
not be intended from the declaration, that the firm were liable to the payment 
of the note, bat it imposed an individual responsibility upon the intestate, for 
which his administrator was suable ... Fontaine & Freeman, use, &c. v. Lee's 


10. Where the sume person was a partner in two partnerships, and one of the 
partnerships executes its note to the other, or becomes otherwise indebted, the 
death of the common partner removes the impediment to a suit at law to re- 
cover the demand, and the survivor of the one concern may sue the survivors 
of the other, at law----Lacy v. Le Bruce and Prince-s-00csseseescceeesceese e904 


See Error, Writ of, 20. 


PLEADINGS, 


1. The indorser of a bill of exchange, being sued on his indorsement, pleaded that 
the bill was made to be negotiated to the plaintiff; that the consideration of the 
defendant's indorsement was the previous deposit, by the drawer, of ten bales of 
cotton in the ware-house at D; for which, at the time of the negotiation of the 
bill, he gave the plaintiff the receipt of, or order upon, the ware-house keep- 
er. Further. that the cotton was of the value of one thousand dollars ; that the 
plaintiff agreed with the. defendant to take and sell the same, and apply the pro- 
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PLEADINGS——COmMin ued. 


ceeds thereof to the discharge of the bill before the defendant should be called 
on to discharge any part of it—All which the plaintiff has fuiled to do: Held, 1. 
It cannot be assumed, that the arrangement between the piaintiff and drawer, 
was notin writing. 2. Thatthe plea would tolerete the admission of evidence 
to bar the action; thouzh it might, perhaps, be competent for the plaintiff to 
show the removal or destruction of the cotton, so that it could not be obtained.— 
Bank of The State of Alabama v. Whitlow...........0:cccececeseereceeereeces 135 

2, Where a suit is bronght in the name of one person, for the nse of another, 
the defendant may plead either in bar or abatement, that the nominal plain. 
tiff was dead at the commencement of the suit—Jenks v. Edwards, use, &c 143 

3. In an action against a sheriff for failing to levy an attachment on a sufficiency 
of the property of the defendant therein, the declaration alleged that arvenditioni 
exponas had been placed in the sheriff's hands, requiring hin to sell so much of 
the estate which he had been commanded to attach, as was of value sufficient to 
satisfy the judgment and costs rendered in that suit: Held, that so much of the 
declaration as related to the venditioni exponas, might, if necessary, be reject. 
ed as surplusage ; and an averment that the plaintiff had sustained damage toa 
greater amount than the debt sought to be recovered, was under the act of 1824, 
equivalent to an averment that the same was unpaid.—Griffin v. Ganaway 148 

4. Where, in an action for failing to levy an attachment on a sufficiency of property 
to satisfy the debt, the declaration correctly desc_ibes the proceedings, as to par- 
ties, date of attachment, and amount of judgment rendered therein, the variance 
of a quarter of a cent between the description in the declaration and the attach- 
ment, does not authorise the exclusion of the latter as evidence.—Jb 

5. An action against a sheriff for failing to levy process, cannot be supported 
by proof that the money had been collected by him.—Jh 

6. In an action by the indorsee against the indorser of a promissory note, payable 
in bank, on the Ist November, 1839, the declaration alleges ‘* that afterwards 
when the said note was due and payable, according to its tenor and effect, to- 
wit, on the 3d of August, 1839, it was presented, &c.,” and continues the mis- 
take of the time of payment, in the averment of protest and notice, but always 
under a scilicit, the mistake cannot be reached by demurrer, nor as a variance ; 
consequently it is not available on error after judgment by default.—Crawford 
v. Camfield 

7. A count, of a declaration asserting that a landlord had a lien upon certain chat- 
tels, which has been destroyed by the act of the defendant, i bad, without show- 
ing how the lien was created: the existence of a lien is the conclusion of the 
law upon certain facts, and they should be stated, in order that a judgment 
may be formed of the existence of the lien.—Frazier, use, &c. Thomas... ,)69 

8. Where a plaintiff. suing by a prochein ami, dexcribes himself in the writ and 
declaration, as an infant under the age of twenty-one years, and the defend. 
ant pleads “not guilty,” and ‘accord and satisfaction,” the pleadings ad- 
mit the plaintiff ’s infaney; and in such case, a submission to arbitration and 
award not being oli ratory on him, may be rejected as evidenec.—Hubbert v. 


Collier, by his next friend, §c.....--1+++ davecadese gencsdbbeeséde shake oiésaenitoeeD 
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PLEADINGS—continued. a 


9. In an action of trespass, an arbitration and award must be specially pleaded, and 
cannot be given in evidence under the plea of accord and satisfaction.— Jb 269 
10. In an action against a sheriff and sureties, on his bond, it is not necessary to 
allege a demand specially. The case of McBroom v. The Governor, [6 Porter 
32,] contra, overruled.—Hill, et als. v. Fitpatrick, Gov. use, &c.............314 
11. Ina suit against the sheriff and his sureties on his bond, the latter cannot insist 
that they are not liable upon the bond described in the declaration, but upon one 
executed subsequently, unless they put the fact in issue by plea —Jb 314 
‘12. An alias pluries fi. fa. is sufficiently described as an “ execution.”—Ib 314 
13. Where a suit is commenced by attachment, the attachment is the initiatory 
process in the cause, and the defendant cannot, by demurring, bring its defects 
to the view of the court, or avail himself of a variance between it and the de. 
claration; consequently a revising court will not look behind the declaration to 
ascertain whether the suit is brought for aless sum than the primary court could 
take jurisdiction of, unless the question was there regularly presented.— Roberts 


14. Where defendants, sucd as executors, plead ne unques executors, it is enough 
for the plaintiff to show on the trial of the issue, that they had received letters 
testamentary under a grant thereof by the county court, in order to throw upon 
the defendants the onus of sustaining their plea —Tarver’s Ex’rs v. Boykin 353 

15. The declaration commenced thus: * D. A. G., who sues for the use of S. S., 
sheriff of T’. Co. and successor of said D. A. G., complains, &c.,” and then al- 
leges that the defendants made and delivered their promissory note to the plain. 
tiff, by which they ‘“ promised to pay, six months after the date thereof, to the 
plaintiff, by the name of D. A G., sheriff and administrator of the estate of J. 
C.” The breach alleged, is, the non-payment of the note to the plaintiff, with- 
out negativing a payment toS: Held, 1. That it cannot be assumed as a legal 
conclusion, that G. was administrator in vi:tue of his office of sheriff, nor that 
S. although his successor in the sheriffalty, was also administrator de bonis non, 
but the description of the latter as sheriff, if necessary, would be treated as a 
mere descriptio persone. 2. That if S. succeeded G. in the administration, and 
thereby became the proprietor of the note, the defendant should have pleaded the 
fact. 3. That the breach was well assigned.-King §- Clarke v.Griffin,use, &c 387 

16. When an administrator declares, in a contract made with him in his repre- 
sentative character, oyer of his letters is not demandable.—Harbin v. Lr vi 399 

17. To a similar action, ne unques adminisirgtor, is a bad pleu, for the repre- 
sentative character is admitted by making the contract.—Jb 

18. The judgment entry recites that the parties came “by their attornies, and 
the defendant suggests that the plaintiffs have resigned as administrators, of, 
&c., which fact heing proved to the satisfaction of the court, and the defend- 
ant withdrawing his plea, says nothing in bar or preclusion of the plaintiff ’s de- 
mand. It is therefore considered. &c.” Held, that it could not be inferred from 
the defendant’s suggestion that the plaintiffs had resigned the administration; 
the fact not being admitted by them, it shouid have becn asserted by plea 
regularly interposed, and tried by the jary, and the court was not competent to 
determine it upon hearing the evidence.— Winslet v. McLemore’s Adm'rs 416 
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19. The declaration stated that certain notes, accounts, &c. were placed im the 
hands of M. an attorney at law, who undertook tocollect them and pay the . 
proceeds to the creditors of B. S. & Co., and the breach alleged was a failore 
to collect and pay over the money: Held, that the declaration was not bad, 
for the omission to particularize by name, the creditors to whom the money 
collected, was to be paid.— Mardis’ Adm’rs v. Shackleford 

20. It is allowable in pleading to refer, in a subsequent to a preceding count: 
and in an action against an attorney at law, for failing to collect and pay over 
the amount of certain notes, &c. intrusted to him for collection, ifthe notes, 
&c. are sufficiently identified in one count, the counts that follow, may refer 
to and adopt the description there made, without mentioning their respective 
amounts, and by whom due.—Jb 433 

21. A demurrer to a plea of the statute of limitations, pleaded by name only, 
with the consent of the parties, raises no question but the one whether the sta. 
tute can be pleaded to the action.—Goodwin, use, &c..v. Harrison .. 438 

22. The omission to aver ina scire facias, to show cause why an execation 
should not issue on a judgment which had been affirmed in the Supreme 
Court, that the record of the judgment remained in the inferior crurt, cannot 
be taken advantage of on demurrer, as special demurrers have been abolished 
by statate.—Barrow, Adm’r v. Pagles, et al 

23. It is irregular to join two distinct matters of abatement in the same plea, and 
such a plea is bad on demurrer ——Cobb vy. Force, Brothers & Co 

24. A declaration, at the suit of an administrator, upon a promissory note payable 
to his intestate, should allege that payment was not made either to the de. 
ceased in his life-time, or the plaintiff since his death; and if it merely nega- 
tives a payment to the plaintiff, it is bad on demurrer.—Stallings y. Wil 
liams’ Adm’r 

25. The plea of ne unques executor, isa plea to the merits. within the meaning of 
the act of 1824, which authorises a defendant, whose demurrer is overruled, to 
withdraw the same and plead to the merits of the action.—Jb........ seeeee5 09 


26. In an acticn against an administrator, it is not allowable to declare in one 
count upon a demand for which he is liable individually, and in another fora 
debt due the estate he represents; such a declaration would be objectionable on 
general demurrer for a misjoinder of counts.---Jefford’s Adm’r v. Ringgold 
WB U6 5 wastes oho 05.0054 2b 4.6 Mecca cp soeseudecmesscierseseds 


27. The rescission of a contract, under seal, cannot be given in evidence under 


the plea of accord and satisfaction; nor can the acceptance of rent from ano- 
ther as tenant, avoid a lease, unless the fact be pleaded specially —Barelli & 
Ma: tin CEE nx senstinpertracaseiveecdssessdbdgsoceiidd Orcccceceseccsccccescoss -617 
28. Where a sheriff justifies the seizure of property under a writof fieri facias, he 
need not allege that a judgment was rendered in the case in which the execau- 
tion issued; the production of the jadgment may become necessary, where 
the plaintiff proves that his title is paramount to the lien of the execution... 
Shepherd, et al. v. Nabors 0 040 see wactogegsh eden tage 
29, Where a ereditor on account of his debt, accepts the note of a third person 
from, and endorsed by his debtor, the creditor, upon its dishonor, is entitled 
to declare either on the endorsement or for the precedent debt; but in either 
case he is bound tw shew the same degree of diligence.—Bates v. Ryland. 668 
30. The statutory condition that the endorser shall not be liable unless the maker 
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is sued tothe first conr of the county of his residence, being waived fora spe. 


cified time, is not revived at the expiration of that time. Afterwards it is only 


necessary 10 prosecute the maker to insolvency i order to fix the liability of 
the indoor Ber icce Phe. ccccsescvecccesecce Coven cereesoee dgeeeeersesecerevenecssscccececnecess 668 

31. A suit against the indorser of a note, not payable in bank, is premature, 
when the maker has not been prosecuted to insolvency, and when there is 
no fact which operates as a discharge of the Condition... Lb... 0. sce. ee..s 668 

32. If, however, the maker is insolvent, and dies before the bolder is by law ro. 
quired to sue him, the creditor is then discharged, and the endorser 1s direct. 
ly table. Quere.-.Whether his death alone does not prodace the same conse. 
quence. But ihe death of the maker, after suit bronght, will not cure the 
defect.-—Ib 

33. Where the plaintiff demars to the defendauvs plea, and submits his ease to 
the jury, who return a verdict against him, he cannot object, in an appellate 
court that there was no judgment on his demurrer, or that it should have been 
sustained...-Kirk, et ul. Suitle 

34. A count in case is good, which alleges that the plaintiff delivered to the de. 
fendant certain negroes to be hired out by him as auctioneer (upon a reasonable 
reward,) for twelve months, bat to be delivered to the hirer npon his giving good 
security; and that the defendant did dispose of them to G. W. for that time, 
for $292, without security; in cor.sequence of which the hire remains unpaid, 
and is wholly lost, &c..--Blick v. Briggs 

35. The declaration alleges that it was agreed between plaintiff and defendant 
that the latter would be G. W's surety for the sum of $292, for the hire of 
certain slaves, if the plaintiff would credit G. W. therefor; that the plaint'ff, 
at defendant’s special instance, &c. did give the credit, yet the defendant re. 
fused to become his surety ; by reason whereof the said sum remains unpaid, 
and is and will be wholly lost to the plaintiff: Held, that the declaration dis. 
closes a cause of action, for which case will lie, and that it was not bad, be. 
cause it did not aver the agreement was in writing.— Ib. -+--++0-+++ rGadtied 687 

36. A promise by one, that he will pay the debi of another, if the creditor will 
state the account, and inake affidavit of its correctness, before the Muyor of 
the city of Philadelphia, is void under the statute of frauds, unless it be in 
writing.— Brown v. Barnes. .....0...0ccccccecccnecctecenccsersceuecceccccsseneueees 694 

37. The declaration in such a case, need not state that the promise was in writ. 
ing; it will be sufficient to prove it to be so on the trial.—Jb 

38. Quere?...Where the declaration correctly describes a writing, and ix founded 
on it, if insufficient to support an action, sieuld not the defendant demur;and 
if the cause is submiticd to a jary on the plea.of von assumpsit, can the writ- 
ing be excluded, if correctly described, un the ground that it does not tend to 
establish a legal liability.--Bates v. SUarr--.+.e--.eseeeseeeeseeeeeees bdisciesss - 697 

39. Anunincorporated body of individuals, issuing notes, are liable as partners, 
and therefore, under the statute of this State, the defence that the defendant 
had withdrawn fromthe association befure the note sued on was issucd, can 
only be given in evidence under the plea of non est factum.—-Montgomery v. 
Elliott, use, G-e-..++0-+-eseeeees Hy Ey FE et ee 9 OE as Ck BPS 

40. Upon a snit on a note payable on demand, ata particular place, it is not ne- 
cessary that the plaintiff should prove a demand at the place before suit 





INDEX 
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brought. It is matter of defence for the defendant, if he was ready at the 

1 * a — 
piace, to pay.——20 Teeee eee ee Tee eee Tee eee ee eee eee ee FPR R Rte Renee eens ee eree ss eeeeees 701 
41. A plea, asserting that the note sued on was exccuted by an attorney in fact, 


constituted by a wri ten power authorizing him to sign the name of his princi. 


pal, so as to become binding, if the payee should give notice to the principal 
within 30 days next afier the execution of the note, and averring thatno such 
notice was given, is equivalent to a plea denying the execution of the note, 
and may properly be stricken out, unless verified by affidavit.-.-Sorelle y. 
A ct cuhibeouuncss banka ib sendekonesscedwens de ddinShaniesilaatoacedtedeas dace didsscippecanak ee 

42. In a declaration on such a guaranty it isonly necessary to set out the single 
bill with respect to which it was made, the guaranty, according to its terms or 
according toits legul effect, the facts from which diligence is to be inferred, or 
the insolvency which renders diligence unnecessary, and a sufficient breach of 
the contract.-- Nesbit v. Bradford 6c TAT 

43. The omission to fill up a blank in the declaration, with a day of the month 
and year, when the precise date ts immaterial, cannot be taken advantage of 
by general demurrer.» [b---++0-+s00++ Re BAS Gi soxeeasasbenctinaetee 747 

44. In a suit by two as par ners, it is admissible for the defendant, under the 
general issue, to prove that the debt sued for is due to one of them, and not to 
the plaintiffs jointly. The statute dispensing with proof of the partnership, un- 
less put in issue by plea in abatement, [Clay’s Dig. 324, § 68,] does not apply 
when the contract is with an individual, and the suit is by a partnership.-— 
Kenan vy. Starke and Moore..--- econ dctolagdilie renee hitinnnnenals ik eeaabsie ieee ane eubelee 773 

45. A bond in which the obligor promises ‘tto pay James W. Camp for the bene. 
fit of Alfred Tarner,” may be declared on as a bond payable to James W. 
Camp.— Turner v. Eldridge 

46. The meaning of the promise is that it is, for the use of Alfred Turner.—J6821 

47, In declaring in an action of debt opon a sheriff’s bond, the breach being as. 
signed, that the sheriff made a false return of nulla bona, to an execution, at 
the suit of the plaint:ff, it is not necessary to aver that the judgment upon 
which that execution issued is unsatisfied..-Lucas v. The Governor, use, §-c 826 

48. A bond executed by the name of Jas. W. will be admitted undera declara- 
tion which states the obligor’s name to be James W.; the latter will be in. 
tended to be the true name, and the formera mere contraction of it.-..Robbins, 
etal. v. The Governor of Alabama, use of, &c....... 

49. In an action ona sheriff’s bond, one of the breaches, that the sheriff had 
before the return day of the fi. fa. settled the same with the defendant therein, 
discharged him from its payment, and thus made himself liable, &c.:. Held, 
that the generality of the breach was such, as to admit evidence to show that 
the act by which the execution was satisfied, was a conversion of the money 
to the sheriff’s use; if such were the case, no demand need have preceded the 
institution of the suit, and the sheriff would be chargeable with interest from 
the time of the conversion, on the amount (saving the cost,) then due on the 
GON ee BD 5 0e'0 0 osdc ce secccesscss Senses Sadaossrsghiscsesse sscaseecnegeee omans oo 

50. In a declaration upon a bill single, it isa sufficient excuse for the omission, to 
make profert, that the defendant wrongfully and illegally obtained possession of 
it from an attorney of the plaintiff; nor is it necessary in such a case to file an 
affidavit of the loss of the bill, under our statute.---Robinson, use, &c. v. Cur. 
TY GRE Haynce.....crsersscccserecsrrrerceresecssccsccscescceneccnsssersocessvescsceseseeGhen 
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PLEADINGS—continued. 


51. A plea which denies that two of the defendants made and delivered a promis. 
sory note with others, whose names appear as juint makers, need not be veri. 
fied. Such a plea, if true, does not disclose matter which is available as a de. 
fence.—— Turner, et al. v. Lazaruse--.ccercerreeecesecceeeerecseerccees i 

52. Ihe office of the innuendo is to explain the allusions to the party intended to 
be libelled, and if the allusions cannot be rendered certain without other mat. 
ter, it must be placcd on the record, by reference to which, the words complain. 
ed of, become actionable. Ils office is to explaln—-it does not introduce new 
maticr....Weir v. Huss & Wife 

53. When the innuendo explains the meaning of personal pronouns, the truth of 
the explanation is to be ascertaincd by the context.--Ib...............04 881 

54. When the libel had spoken of the plaintiff as the “Filly horse,” and inny. 
endo that the plaintiff’s wife was meant, held tu be correct.. her name being 
SME nM inc chnacesmagiachoanaied pn I Sandieisodibininwbiete seiutjennethas Thee 881 

55. It is not neccessary to set out the entire publication charged as being libellous; 
unless, by the omission'of some portions, anew arrangement is produced, and 
the sense altered. ‘The proper mode is to show that the selected parts are ex. 
tracts; and if the part omitted explains i!, or renders it harmless, the defend- 
ant may have the benefit of it un the general issue.—Jb 

56. When the plaintiff does not undertake to set out the libel in hee verba, or ac. 
cording to its tenor, the omission or alteration of a letter, which does not alter 
the mening, will not be a variance.——Jb 

57. The declaration alleged that the defendant’s intestate, as a member of the 
firm of AL & Co., which was continued for the purposes of liquidation, but in 

other respects was dissolved, made a promissory note in their name, for the 
payment of a pre-existing debt of the firm, to the plaintiff: Held, that it could 
not be intended from the declaration, that the firm were liable to the payment 
of the note, but it imposed an individual responsibility upon the intestate, for 
which his administrator was suable. --Fontaine §- Freeman, use, &c. v. Lee's 
ORI, «5s cin cansbonecopbasat Secdsecesideces tenes ae Ty, See Pra A ee ee bic etiuacsaomee -889 
58. The notice issued at the suit ofa Bank reqtiring its debtor to answer to an al- 
legation of indebtedness, is process to bring the latter into court ; but after the 
motion for judgment has been submitted, it may be regarded as a motion in 
writing, identifying the debt, to which the defendant may cither demar or 
plead to issuc.----Griffin v. The Bunk of the State of Alabama, .........-.: 908 

59. Where a notice ofa motion for judgmentin favor of a Bank states the time 
when the note was discounted, so as to show that it was before it bears date, 
this statement, as it is unnecessary, may be treated as surplusage 

60. A defendant cannot object or demurrer that he is not regularly before the 
court; if such an objection be available, he must plead in abatement.---Jb. 908 

61. The plea of non assumpsit to a notice of a motion for judgment at the suit of 
the Bank, throws upon the plaintiff the onus of proving the material facts 
stated in tho notice; and if the nate sought to be recovered is misdescribed as 

to the time of its maturity, the variance will be fatal to the motion.--- £6. 908 
See Abatement, 4. 
See Contract, 8.’ 
See Error, Writ of, 9, 10, 11. 


See Infant and Infancy, 1. 
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pLEADINGS——continued. 

See Practice at Law, 9, 10, 11. 
See Section Sixteen, 5. 

See Statutes, 10. 


POINTS REFERRED, AS NOVEL AND DIFFICULT. 
1. The Circuit Court cannot refer to the Supreme Court, as novel and difficult, a 


question of law arising in a criminal case, until it has rendered judgment therein. 
Me ena Ci TNE. 5 SiR Roi paraibatecoutes aiaveseee Sisackusde .57 


PRACTICE AT LAW. 

1. A defendaut will not be permitted, in an appellate court, to raise a question of 
jurisciction, by showing a fact, by affidavits, when the same matter is not dis- 
closed by the record.— Powers v. David 

2. If there isa general verdict that the defendant is guilty of an unlawful detain. 
er, andthe judgmentis ‘according to the verdict,” both will be referred to the 
complaint, which, if sufficient in the description of the lands, and of the of. 
fence, will sustain tne judgment —Lb--+++e--eeeeeeeeeeeeeeee veeeeeeees dépaiecodedias +9 

3. An order cannot be made in vacation,at the instance of a stranger to the judgment, 
to arrest the execution of a writ of habere facias possessionem, although after its 
execution, if improperly turned out of possession, he may, in certain cases, on 
motion to the court, be restored to the possession.— Hall y. Hilliard...... wih 43 

4. When the record discloses that a cause has been in court for three years, and 
has once been continued by consent, the judgment will not be reversed, although 
no service or writ appears in the transcript, and although the appearance of the 
defendant’s attorneys is, on their motion, stricken out. The proper course, if 
there was no service or waiver, was for the defendant tv explain the condition 
ofthe record, by affidavit, and ask its correction.—Ethridge v. Fuller.......58 


5. A suit should not be diggaissed for the omission of the plaintiff to give securi- 


ty for the costs, pursuant to a notice, if the plaintiff gives sufficient security 
at the next term of the court. —=Dyons v. Long. .....0....csecccsssseeseeeeees .. 103 
6. When judgment is rendered for the defendant, on a demurrer to a plea in 
abatement, it is error if the court refuse to permit the plaintiff to take issue 
on the facts of the plea...--Chilton & Bowdon vy. Harbin.............. bsatdas .-171 
7. The irregular execution of a fi fa. may be corrected, or avoided by a seasonable 
application to the court from which it issued..-. Hubbert, et al. v. McCollum. 221 
8. Interrogatories, filed pursuant to the act of 1837, in order to obtain the plain. 
tiff’s testimony, may be served either on the plaintiff, or his attorney; and if 
not answered, the suit may be dismissed, or continued, with the view of ob- 
taining answers.—Jackson v. Hughes.............0.0.0e0se00+ atoseus poses ceedaagia 257 
9. Where the defendant goes to trial without objecting that there was no repli. 
cation to a special plea, he cannot be allowed to make the objection on error. 
----Hubbert vy. Collier, by his next friend, Gc. ..........0escesceeeees PRR Brodie) 269 
10. It cannot be objected, on error, that the declaration on which an issue has 
been tried, was entitled of an improper term.----Ib. .....0...ce:sseeesseeeeeeeees 269 
11. After a verdict, in an action of trespass, the defendant cannot object to the 
declaration, that it alleges the trespass to have been committed on a certain 
month, without particularizing the day.---Zb. .......sscsecesossessseesessseeseee ¢ SOD 
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PRACTICE AT LAW——continued. 

12. The plaintiff may, on the trial, abandon such of the assignments of breaches 
as he thinks proper, even after a demurrer to them has been overruled..... Hill, 
et als. v. Fitzpatrick, Gorcruor, use, gc 

13. Where defendants, sued as executors, plead ne unques executors, it is enough 
for the plaintiff to show, on the trial of the issue, that they had received letters 
testamentary under a grant thercof by the county court, in order to throw upon 
the defendants the onus of sustaining their plea.--- Tarver’s ex’rs v. Boykin. 353 

14. The judgment entry recites that the parties came “by their attornies, and 
the defendant suggests that the plaintiffs have resigned as administrators, of, 
&c., which fact heing proved to the satisfaction of the court, and the defend. 
ant withdrawing his plea, says nothing in bar or preclusion of the plaintiff’sde. 
mand. It is therefore considered. &c.” Held, that it could not be inferred from 
the defendant’s suggestion that the plaintiffs had resigned the administration; 
the fact not being admitted by them, it should have becn asserted by plea 
regularly interposed, and tried by the jury, and the court was not competent to 
determine it upon hearing the evidence.— Winslett vy McLemore’s Adm’rs 416 

15. Under the stutute authorising discoveries in suits at law, it is with the party 
exhibiting the interrogatories to elect whether he will have the adverse par. 
ty attached and compelled to answer, or continue the cause, or when the de. 
fendant is required to answer, to have him def :ulted for a failure to answer with. 
in sixty days after service.--.Goodwin, use of Hale, adm’r, 4-c. v. Harrison, 438 

16. It is discretionary with the court to set aside a default entered upon a failureto 
answer in such a case, but this discretion ought not to be exercised, unless a sate 
isfactory reason is shown for the failure to answer, and the showing in all cases 
where practicable, should be accompanied by full and explicit answers...Jb. 438 

17. The recital in the record, that the jury were duly sworn well and truly to inquire 
of said forcible and unlawful detainer, is sufficient, without stating that they 
were sworn to try the cause according to the eviden@---McRae v. Tilman. 487 

18. When the judgment of the justice is reversed by the circuit court, because the 
lands are not sufficiently described in the cémplaint, the cause should be re- 
manded for the purpose of amendment.---Ib. 

19. Where the transcript of the record shows a consent by the defendant, endorsed 
on the writ, to waive the declaration, and that the endorsement of the cause 
of action shall be used in place of it, a judgment by default will not be revers- 
ed because this consent does not appear from the record to have been proved 
to the court below. The proper course, if no such consent was given, is to 
apply to the court below to vacate the entry of consent and thus make the 
dcord in accordance with the fact... Humphreys’ adm’r v. Thompson. 649 

20. Quere ?—Where the declaration correctly describes a writing, and is founded 
on it, if insufficient to support an action, should not the defendant demur; and 
if the cause is submitted toa jury on the pleaof non assumpsit, can the writ 
ing be excluded, if correctly described, un the ground that it does not tend !o 
establish a legal liability.....Bules v. Starr, 697 

21. Where a declaration contains scyeral counts, to one of which a demurrer 18 
sustained, and on the others issues are tried, and verdict and judgment there- 
on for the plaintiff; if the demurrer was improperly sustained, the judgment 
will be reversed in toto, and not merely as to the count adjudged to be defec- 
tive.—Fontaine & Freeman, use, &c. v. Lee's AGMrs......seceesereeeeerseneee® 
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PRACTICE AT LAWw—continued. 


See Amendment, 1. 

See Appeals and Certiorari, 3, 4. 
See Chancery, 19. 

See Deposition, 4, 5. 

See Discontinuance, 1. 

See Error, Writ of, 16. 

See Garnishment and Garnishee, 2, 10. 
See Judgment and Decree, 10, 17. 
See Jury, 1. 

See Pleadings, 50. 

See Right of Property, Trial of, 1, 2. 
See Scire Facias, 1. 

See Verdict, 2. 

See Witness, 1. 


PRACTICE IN CHANCERY. 


1. Whena bill is filed to restrain a suit at law, on grounds of defence which could 
be available at law, if sustained by sufficient evidence, and it is alleged in the 
bill that the facts constituting this defence can only be established by evidence 
from the defendants to the bill;—-this is a bill for discovery merely, and on the 
coming in of the answer of the defendant, denying the equity, it is proper for 
the chancellor to dismiss the bill when he dissolves the injunction.---Steele y. 


2. When the decree of a chancellor ascertains and settles the rights of the parties 
in litigation, it is so far final as to sustain a writ of error, although the chancel- 
lor may refer the cause to a master to ascertain facts for an account. It will not 
vary the case that proceedings were afterwards had, and new parties made for a 
purpose not affecting the merits, but relating merely to the account to be ta- 
ken..--The Bank of Mobile v. Hall 

3. A final decree which will bar the prosecution of a writ of error, after three 
years, is the last decree made in the cause.—Tb, ..........ssssesecesersersesceeces 141 

4, The object of the rale stated in Clay’s Dig. 615 § 26, is to do away the neces- 
sity for filing a supplemental bill, when a necessary party is omitted in an ori. 
ginal bil! for the foreclosure and sale of a mortgaged estate ; and it a'lows the 
introduction of a new party after the decree and sale.-Glidden v. Andrews. 190 

5. The proper course of practice, under this rute, is to file the petition, upon 
which an order goes, that the person named be made a party to the original 
bill, and process ix awarded tu bring him before the court, A re-sale of the 
mortgaged premises is not necessary, unless the new defendant insists on one 
by his answer.--. Ib. 

6. When, under this rule, process has issued requiring the new party to answer 
the petition, and no process being issued on the bill against him, no decree can 
be rendered, as prccess upon the petition is a uscless act, and will not warrant 
NR he TN. Den in seta pina madidiigancaneddatepadenice aaa bios aaa .190 

7. The statute empowering courts of equity to proceed against absent defend. 
ants, invests those courts with jurisdiction over bills for discovery, in aid of the 
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PRACTICE IN CHANCERY—continued. 


prosecution, or defence of a suit pending inany of the courts of law of this 
State, or with respret to property. within it—-Arnold v. Sheppard...... --..299 

8. Itis not necessary in suitsagainst absent defendants to prove the allegations 
of the bill, when it is taken pro confesso. The enactment which requires proof, 
only applies to suits against resident defendants.—Jb 

9. Asa general rule, the court of chancery should not direct an issue to be tried 
at law, unless the evidence is so conflicting as to make it difficult to attain 
any certain conclusion; but the statute appears to make the case of a bill filed 
to set aside a will, an exception to the general rule, and to give the chancellor 
the power to direct an issue whenever he thinks proper.----Johuston, adm’r et 
al. v. The heirs of Hainesworth 

10. Devisavit vel non isan issue in fact i Seabed pines Sec baenditatiet 

11. An issue out of chancery ought not to be diencted until de answers are in, 
end tho tastionamy tabemmallt, ....... .....0.-..ccccescconsvecsnercencanyegesnedascatypses 443 

12. Infant defendants must be served with process, and the rules adopted in 1841 
did not materially change the law in this respect.—Jb 

13. Objections to the time of making a party must be made in the court below, 
or they cunnot be raised in the appellate court.—Jb 

14. If the morigagee has indorsed the notes and assigned the mortgage by which 
they were intended to be secured, he is not prima facie a necessary party toa 
bill brought for a foreclosure ; and a bill which makes his heirs parties, must 
show their interest by proper allegations, and should contain a prayer for relief 


and process against them.— Walker, et al. v. The Bank of Molile.......... 452 
15. Non-resident defendants,who are infants, must be notified by publication, &e, 
as if they were adults, and until thisis done, the appointment of a guardian, 


ad litem, is irregular, WEL, <itednadancakcaddebtavde taee ° 

16. A court of chancery may rescind an or‘er appvinting a guardian ad litem, 
made pending a cause there, where another person had been previously ap- 
pointed, who filed an answer for the infants....DD. +0 csseecereeeeereeeees --- 452 

17 The act 1305, which provides that before a deeree shall be rendered against 
a non-resident defendant, the complainant shall execute a bond for his indem- 
nity, if he should appear and petition for a re hearing. impliedly requires that 
the bond should be made payable to all the defendants, (where there are seve- 
ral) who,are non-residents... [b.-+++.eeeeceeeerees bt), vb tik gape emetiannadea meena 452 

18. A prior of subsequent incumbrancer, although a proper, is not an indispensable 
party to a bill for the foreclosure of a mortgage... 

19. Where infants are defendants to a bill of fore dame: the master should ascer- 
tain and report whether it was for their interest to sell the mortgaged property 
in separate lots, whether a division can be conveniently made, and which par- 
cel their interest requires should be sold: Further, that he should report such 
a statement! of the evidence as would enable the court to judge of the justness 
of his conclusions, if questioned.--Tb, .....0...scessceeesseneeeeees <b diehanelesede 452 

20 When thesureties of a sheriff, against whom a judgment, on motion, has been 
rendered, have filed their bill putting either the fuctum or Jegal suf- 
ficiency of the bond in issue, the injanction should be retained antil the deter- 
mination of the issuc, or until the production of a reeord, by which the ques- 
tions at issue are concluded....M’Clure. et al. v. Colclough, et al, -.+++-+--492 
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PRACTICE IN CHANCERY—~continued, 

21. Semble: Where the complainant could obtain the relicf to which he is enti- 
tled, without a resort to equity, the defendant will not be taxed with costs.— 
Langdon, et al.v. Roane’s Adm’r, .........00ecsscerseccsseseseesees Saas iapions .-+ 918 

22. Although it cannot be demanded as a right, the chancellor may, in his dis- 
cretion, at any time before the decree, permit a formal amendment to be made 
to the bill. An amendment rela:ing to the price alleged to be given for lands, 
van it can be consid ered a clerical mistake, is of that character.—-Cum- 

+» 062 

23. No aie supeb: for costs, can be made in favor of a defendant upon his 
answer. Ifhe seeks relief he must do it by a bill of his own.—ZJb.............962 

24. Semble: where a bill is defective for uncertainty, but the objection was not 
made in the primary court, zn appellate court, in reversing the decree, will di- 
recteach party tu pay his < own costs.—Hartwell and Wilkins y. Blocker. 581 

See Chancery, 9, 10, 22. 

PRINCIPAL AND AGENT. 

1. Where one purchases goods of a factor, under a belief authorised by the facts 
of the case, that the latter was the real owner, he may set-off a debt due him 
from the factor, to an action for the purchase morey, brought either by the fac- 
tor or his principal.—Gardner & Sager v. Allen’s ex’r. ........45 vasdenkabeen .. 187 

2. The corporation is not liable for the actsof its marshal, unless doae by its di- 


rection.--Ready and Banks, ex’rs, v. The Mayor and Ald. of Tuskailoosa, 328 


3. A factor, to whom goods are consigned for sale, is entitled toa lien upon them 
and their proceeds, for advances, and commissions consequent upon their recep- 
tion, safe-keeping and sale, and for what may be due him upon a general balance 
of accounts growing out of similar dealings...Martin vy. Pope & Son.......532 

4. Where a factor makes advances, in the absence of a special agreement, the in- 
ference is, that they were made upon the joint credit of the personal security 
of the principal, and of his goods and money that may come to hand; and he 
may renounce his lien without affecting his remedy against the person, and 
RS IIS, Shick ss oc a'< shun vo'e saancca albino S Senin sonag gs banbobwcéuadiesaeneamed seeeee DOR 

5. Where a factor sells goods, and appropriates the proceeds to his account 
against the principal without objection by the latter, the surety of the princi- 
pal for the payment of a demand of equal dignity to the factor, when sued by 
the latter, cannot object that the appropriation was not so made as first to re- 
SE eR SRN ON IN, ooo cnponeny<ccigncenisishi peach padenypaeeaua diesaneee 533 

6. A factor credited his principal with the 1e prececds of goods sold, afterwards 
paid him a part thercof, then sold for him other goods to a much greater 
amount: Held, that a surety of the principal, in an action by the factor, could 
not claim a deduction from his liability for the sum credited and afterwards 
CE EN RE AOE TET ET OTE penn d 533 

7. Anagent acting for a known principal, and receiving money in that character, 
is not individually responsible if the money has been paid over to his principal 
without notice. Therefore, when a county clerk collects money by order of 
the commissioners’ court, he cannot refuse to pay it over tothe county treasurer, 
although it has been illegally assessed, unjess it had been previously demanded 
of him by those from whom it was received.... Thompson v. Stickney. .......579 
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PRINCIPAL AND AGENT—conlinuced, 

See Lien, 6. 

See Promise, 1. 

PRINCIPAL AND SURETY. 

1. The relation of principal and surety continues, even after the rendition of a 
judgment against them, so as to entitle the latter to insist npon his discharge 
when without his consent, the creditor agreed to indulge the former upon a 
sufficient consideration. —Carpenier v. BIOGRDAE GE. «505s 0ccnscrnavak: andes ocans ee 


PROCEES, AND SERVICE OF. 

1, Where proccss is directed to and executed by the coroner, which does not af. 
firm the incompctency of the sheriff to act, its irregularity cannot be objected to 
on error after a judgment by default; but ifit was improperly directed, the fact 
should have been pleaded in abatement.---Sawyer. ef al. v. Price 

2. Agarnishee who acknowledges the service of a garnishment regularly issued, 
and answers the same, cannot object on error that the process was not executed 
by the sheriff, or proper officer.— Daniel. et al. gc. v. Hopper 

3. Where process against a corporation 1s returned as served upon one being 
president of the corporation, it is necessary that proof of his official character 
should be made to the court, and sp appear on the record, to sustain a 
ment by default.— Wetumpka aad Coosa R. R. Company v. Cole 

4, An attorney entered an appearance for the defendant, but when tbe cause was 
transferred to the trial docket, erased his name, writing thereon the word * mis. 
take:” Held, thatas the defendant had not been served with process, a judg. 
ment by nil dicit, or default, could not be rendered against him.—Foreman vy. 
Lay, surviving partner, &6......0....00eccee eee puedes enemaseails can bemananehaa 784 

See Attachment, 8. 

PROMISE. 

1. A son wrote to the creditors of his father, promising to pay a debt his father 
owed, stating that his father had made provision for it, and concluded by say- 
ing “Iam the agent for the trastees, and am determined the debt shall be 
paid forthwith.” Held, that this was not an absvlute promise to pay the debts. 
That if he was responsible upon the promise, it was in his character of agent, 
when the question would be whether he had authority from the trastces to 
make the promise.—Steele v. Dart & Co-..+++-.-++00+++ seahorses pee re 

See Bankrupt and Bankruptcy, 1. 

See Infant and Infancy, 3, 4. 

See Pleadings, 45, 46. 

PUBLIC LANDS. 

1. Boards, rails and bricks, cut and made from the soil of land belonging to the 
United States, and appropriated by the maker, do not pass to one who subse- 
quently purchases the land from the United States, although the severed chat- 
telx are remaining on il; and the maker may maintain trover for their con- 
version by the person who thus becomes the owner of the land, he showing no 
connexion between himself and the United States with respect to the severed 
chattels. —Carpenter, et al. vy. Lewis, et Glues-seesseseersreeeessererssvensees O82 
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RECOGNIZANCE. 

1. W. enters into a recognizance with H. and as his surety, for his appearance at 
the next term of a Circuit court, to be held on the 4th Monday of March. Sub- 
sequently, the time of holding the court is changed to the first Monday in March, 
when the recognizance is estreated. Held, that the legal effect of the ~ecogni- 
zance is to appear at the next court, and that it isnot avoided by the change in 
the time of holdinz the court.-- Walker. et al. v. The State 

2. Where recognizors are bound in several sums in one recognizance, and sever- 
al judgments are rendered against them, they cannot join in the prosecotion 
of a writ of crror; but where a joint writ is sued out by them, it may be 
amended undér the act of 1813 “to auihorize the amendments of writs of 
error,” by striking out one of their names, and then it will remove the cause 
as to the other.—Furr & Si mpson Vv. TheState 

3. The judgment upon a recognizance should show that the party charged 
with an offence, was required to answer the charge specified therein.—Jb 795 


RENT. 
1. Upon the forfeiture of a mortgage, the mortgagee becomes not only entitled to 


the possession of the mortgaged premises, but also to the rent then in arrear and 


unpaid, upon notice to the tenant in possession..--- Coker v. Pearsall...... .542 

RETAILING AND RETAILERS, 

1. Although the charter of the city of Mongomery provides that retailers who 
procure a licence from the city council shall be exonerated from paying any 
thing to the county for the privilege of retailing in the city, yet it does not re- 
lieve them from the necessity of obtaining a licence from the county court as 
required by the acts of 1835 and 1839..—The State v. Estabrook «653 

2. An actincorporating a town, authorised the enactment of by-laws * to re. 
strain and prohibit every species of gambling, drunkenness, &c.; to grant li. 
cences to the retailers of spirits and liquors; to regalate and restrain them when 
deemed a nuisance ;” and to pass all such by-laws consistent with the consti- 
tution and laws of this State, as may be necessary, &c. Under this grant of 
power, the corporation passed an ordinance prohibiting the retailing of spiritu- 
ous or fermented liquors within the corporate limits, without first paying to its 
treasurer the sum wf one thousand dollars fora license for one year; and for 
retailing without such licence, a penalty of ten dollars a day was imposed, and 
made recoverable by warrant before the intendant, &c.: Held, that this by- 
law was authorized by the act of incorporation.--- The Intendant and Council 
of the the town of Marion v. Chandler 


RIGHT OF PROPERTY, TRIAL OF. 


I. Upon the trial of the right of property, the issue being, that the property le. 
vied on was, at the time of the levy, subject to the satisfuction of the execution; 
itis not admissible to show, by parol, that the invalidity of the mortgaye, un. 
der which the claimant deduced his title, was submitted to the jury..-- David. 


son & Stringfellow v. Shipman, et als.....0....0c.cccceeecseaecesoeees ifeiséavasee 
2, Such an issue is an iminaterial one, and na judgment should bo rendered on 


the finding of the jury, but the court should award a re-pleader,—Ib...----+-27 

3. Where the affidavi: of the claimant of property levied on by execution, describes 

the execution, the property levied on, and when, and asserts that the right there- 

to is in the claimant, this is a sufficient compliance with the statute, although 
124 
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RIGHT OF PROPERTY, TRIAL Or—continued. 


the affidavit is dated on the day the sheriff’s indorsement shows the execution 
was placed in his hands, and four days before the same was levied ---Rires & 
Owen v. Wailborne ; 

4. Whzre personal p-zoperty is levied on by attachment, and a replevy bond exe. 
cuted, conditioned to have the same forthccming to abide such judgment as may 
be rendered in the cause, the property cannot be levied on by an execution, the 
lien of which is not paramount, until it is discharged from all liability to satisfy 
the attachment on the judgment therein..--Jb 


5. In a claim to property levied on, where the deed under which the claimant 
makes title, isset out in his plea, and the replication is, that if any such deed ex- 
ists, it isnot valid in law; such a replicaticn, in a claim cause, Cocs not acmit 
the execution of, or dispense with proof of the decd..—Desia, Sheppard § Co. vy. 


See Jurisdiction, 1 


SALES UNDER ORDER OF COURT. 


1. When lands are subjected to sale at the suit of an administrator, under the act 
of 1822, and a conveyance is made to the purchaser by the administrator, but 
there is no final decree by which he has been directed to convey the title, the 
title of the heirs at law, is not divested.——-Bonner v. Greenlee’s heirs. ..... ...411 

2. Quere. If, under the act of 1822, the administrator is appointed sole commis. 
sioner to cunduct the sale, and does so, and afterwaids makcs a report, setting 
out the sale and conveyance by him, and the judge of the county court en- 
dorsed the report, as approved by him, and orders it to be filed and recorded 
among the papers of the estate, is this order a final decree, or will it furnish 
evidence to warrant a decree nunc pro tuuc?--Ib. 

3. Anexecutor or administrator having an interest in the estate muy purchase 
at his own sale, provided it is fairly conducted; if not, it may be set aside by 
creditors or legatces, but is neta nullity —McLane v. Spence. Adm’r-...-.894 

4. S being administrator of the estates of K and C, elected to consider certain 
slaves, which C, being the former representative of the estate of K, had pur- 
chased at his own sale, as the property of the estate of K, by hiring them out, as 
such, and in various other modes. ‘The slaves having been sold uuder execu- 
tion against the estate of K, S bronght an action against the officer 
for a trespass upon the estate of C: Held, that as he had elected to consider 
the slaves as the property of the estateof K, he could not afterwards insist they 
were the property of C,as he had merely done what a court of chancery would 
have directed, if appheation had been made to it to sel aside the purchase made 


SCIRE FACIAS. 


1, A scire faciag calling on the defendant to show c.use why the plaintiff, as 
administrator, should not have execution on a judgment which had been su- 
perseded by a writ of error bond, and affirmed in the Supreme Conrt, must 
issue out of the court which rendered the judgmen/ so affirmed, and not out of 
the Supreme Cuurt,—-Barron, Adm’r vy. Pagles et al.-..-.--.. 


See Pleadings, 22. 
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SECTION SIXTEEN. 


1. It is not essential that an clection to ascertain the sense of the township, as 
to a sale of the 16th section, should be held upon the 16th section,x—the com. 
missioners may consnit the convenience of the people, by holding it at ano. 
ther place.— Tankersly, et al. v. The State Bank sccsdalseacee 

2. Where there has been an election in fact, to ascertain the sense of the qualifi- 
ed electors as to a sale of the 16th section, which is not contested within twen- 
ty days, and a sale of the land is actually made, all persons are concluded in a 
court of law, from contesting the validity of the election:—Whether in a case 
of frand, on the part of the commissioners, a court of equity might not interfere 
at the instance of the township—Quere.—Tb...--0..0+ 200000 bshp.sainnendnnstnceeee 

3. It isnot essential to the validity of a sale ofa 16th section, that the judge of the 
county conrt shonld issue an order of sale. Nor thatthe commissioners should 
return the particulars of the sale to the county court.—Jb <caaeen tee 

4. The certificate of purchase which the commissioners were required to give 
the purchaser, setting forth the particulars of the sale, was intended exclusive. 
ly for his benefit, and if defective, will not vacate the sale,—-nor will an omis. 
sion to acknowledge it befure a judicial officer, or a defective acknowledgment, 
affect the rights of the township.—TJb-.-.--+-- detesaes eidadidinstbesnten déiesiddesns ta 

5. A statute provided that where a sale has been made of a sixteenth section, or 
a part thereof, which cannot by reason of the insolvency of the purchaser, or 
other cause, be made productive, a majority of the voters of the township, vot. 
‘ing in township meeting, upon due notice given, shall have power, with the 
assent of the purchaser, to annul or cancel the contractof sale; Held, that a 
plea alleging that. a majority of the voters of the township voting in township 
meeting, upon duc notice given, did, with the assent of the purchaser, annul 
and cancel the contract of sale, because the same could not be made produc- 
tive, was good, although it did not state the particular reason which induced 
the voters to assent toa rescission...Lewis, et al. v. B. Bank at Montgomery 496 

6 Altheagh the act of 1837 enaets that The trustee of each school district, 
and where the township supports bat one school, the commissioners shall have 
power to employ a teacher, &c.,” yet a person emploved by the com - ission- 
ers need not allege or prove that there js but one school supported by the town- 
ship; if the fact be otherwise, and it can avail the commissioners, they must 
show it.---Commissioners of section sixteen v. Criswell..-++++++ee+reese0+ S69 


See Contract, 8. 


SET-OFF. 


1, Where a promissory note, payable cither in a bank of this or some other State 
is indorsed before maturity, under the act of 1828, a set-off is not admissible to 
an action brought thereon by a bona fide indorsec ---Beal & Bennett vy. Wain- 
wright, Shields & Company...............scsccscsseccsseress oussectésesentieganne te 

2. Where one purchases goods of a factor, under a belief authorised by the facts 
of the case, that the latter was the real owner, he may set-off a debt due him 
from the factor, 10 an action forthe parchase money, brought either by the 
factor or his principal._—Gurdner & Sager v. Allen’s Ezx’r-.-.-+--.+ +187 

3. A debt due from a bankrupt, and other persons as partners, may be set-off 
against a demand due tu the bankrupt individually, although the suit is in the 
name of the bankrupt’s assignee.—Bean v. Cabbaness...+++-++++e+eeeeee+ B43 
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SET-orr—continued. 


4. No offset can be made of a personal debt, due from the administrator againsta 
contract made with him, which y ill be assets of the estate... Harbin v. Levi 399 

5. P. and W. are the joint makers of a note to one J. W., who assigns it to M., 
but previous to any notice to the payces of the assignment, P. one of them, ac- 
quired a note made by J. W., payable toone J P., and by him assigned to P, 
Held, in a suit on the note by M. against W., that the lattcr was entitled to 
the benefit of the set-off held by his co-maker P. against J. W., on prodecing 
the note at the trial, with the consent of P., to use it as a set.off.— Winston 
v. Metcalf 

6. A judsment_ ona note executed by the defendent and the plaintiff, as the join 
surcties of a third person, is proper evidence under a plea of set-off, as laying the 
foundation to prove the payment of money at the plaintiff’s instance.—Care, 
use of Wallace, v. Burns 

7. A jadgment may be pleadea as a set-off, and if larger in amount than the debt 
sued for, a finding of the issue in favor of the defendant, will extinguish so 
much of the judgment as is necessary to satisfy the debt...Jones v. Melton 830 

8. When a plaintiff’s note is offered under a general plea of payment or set-off, 
it is necessary !o prove ils execut.on, otherwise it may properly be rejected. 
Taylar v. Morgam...........seeseeeeeseeeseeeseees sidabacionns nicdatia gue sahecceadaioal 893 

See Evidence, 42. 


SHERIFF AND SURETIES. 


1. Upon a suggestion against the sheriff, under the statute, a plaintiff in execu. 
cution cannot recover more than the value of the effects of the defendant liable 
to execution —Gary, et al. v. Hathaway 

2. Whether a court of chancery could afford relief, and apportion the fund, 
when several plaintiffs have, by their several judgment, recovered of the sheriff 
a sum bevond the value of the property of the defendant subject to sale by exe. 
cution—Quere—Ib 

3. Ina proceeding before the judge of the couuty court, by a surety of a sheriff, 
to compel him to execute a “new bond,” every fact must appear upon the record 
which is necessary to give the court jurisdiction —Caskey, Sheriff, &c. v. 
The State 193 

4. It is therefore necessary thal the name of the surety, requiring another bond 
to be exccated, should be stated inthe citation—that a particular day should 
be set for the exccution of such “new bond;” and that the judgment of the 
county court, vacating the office of the sheriff, should state that the sheriff neg- 
lected or refused to give such new bord with good and sufficient surety.—Z6 193 

5. Where a motion for judgment was made against the sheriff and his sureties, 
upon a suggestion, that with due diligence, the former might have made the 
amount ofan excention, it appeared that the sheriff had collected the greater 
part of the execution before its return day, and the residue afterwards: Held, 
that as to the money collected, before the exceution was returnabie, the sheriff 
was not chargeable with neglect, and the plaintiff was not entitled to judgment 
against him and his sureties, ina summary proceeding under the statute.— 
Robertson v. Locke, et al 


6. The omission, ina notice to a sheriff, of a rule for failing to pay over monies 
collected on an execution, tostate a day certain upon which the money was 
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SHERIFF AND SURETIES—continued. 


demanded from him, is not an error which can be reached by demnirer. Itis 
sufficient if the nutice shows the demand was made after the collection, and 
before the notice.— Price, et al. v. Cloud....-c...-eerceeeeceees iscevueanon err) 

7. Pleas to a motion against a sheriff and his surcties, for failing tu pay over mo- 
ney collected on an execution, are bad, when they assume a return of satis. 
faction, and assert that the return is is a mistake.—Tb-....0.. cece se eeee ee QAO 

8. Any plea by a surety, in such a case, is bad, which shneiain tu deny the lia. 
bility of the principal on behalf and in the name of the surety. When the 
sheriff is a party, the defence, with respect to bis liability, must be carried 
Oar bar brie nace DD... 2.006cc.csccsccccccvccccscsccessessteesecceccccseseceeses scnsccedes de 

9, When there is a return of satisfaction to wn execution, it is not competent for 
sureties of the sheriff to show, as a defence, that no money was paid to the 
sheriff, but that the satisfaction was entered on account of property received, 
until the return issetaside. Whether it would be set aside, on a proper show- 
lag, Quere—aBb ...0000-----e000ss A. ea eee Ee wsiriiciel 249 

10. When there isa return of satisfaction, by the sheriff, it is unnecessary, ina 
motion against sureties, who beeame so previous to the return day, to shew 
any thing more than the return, and a demand of the money.—TJ0.....+-.-249 

11. In an action against a sheriffand sureties, on his bond, it is not necessary to 
allege a demand specially. ‘The case of McBroom v. The Governor, [6 Porter 
32,] contra, overruled.— Hill, et als. v. Fitpatrick, Gov. use, &c 

12. Ina suit against the sheriff and hissureties on his bond, the latter cannot insist 
that they are not liable upon the bond described in the declaration, but upon one 
executed subsequently, unless they put the fact in issue by plea.—Jb 

13. In such an action it is not necessary to produce the judgment on which the 
execution issned, its recital in the execution is prima fucie evidence of the fact 
against the sheriff.—ZJb..... §a0sn0cibeas.6:000s0ndcnesennssesedeseesscbeosseuneseeses oaie 

14. A sheriff who has collected money upon an execution, cannot dispute the 
right of the plaintiff to the money, upon the ground that the judgment was 
satisfied by a recovery and satisfaction in another case, founded upon the same 
cause of action.—Jb 

15. A deputy sheriff invested by his principal with the power to collect money un- 
der execution, and actually collecting it, cannot refuse to pay it over without 
putting his principal in default; a demand therefore, of him, is, in law, a demand 
ofthe principal. It will not vary the case that the sheriff’s office has been declar- 
ed vacant as he has the power to finish the business which he had begun.--Jb 314 

16. A sheriff who takes insufficient szerity upon a forth.coming bond, cannot be 
proceeded against by motion. but the party aggrieved thereby must scek re- 
dress, by action at common law.—-Gary v. McCown ......e...eseeeeeeeeees ose 

17. A notice againsta defanlting sheriff or constable, is sufficient, if it specifies 
the term at which the motion is made.— Welch, et als. v. Fouvier-.--- ose 

18. In declaring in an action of debt upon a sheriff’s bond, the breach being as. 
signed, that the sheriff made a false refurn of nulla bona, to an execution, at 
the suit of the plaintiff, it is not necessary to aver that the jndgment upon 
upon which that execution issued is unsatisfied..Lucas v. The Gov, use, &c. 826 

19. A recovery in an action against the sheriff for a false return, is no evidence to 


fix the liability of his sureties, when they are sued upon his official bond.. Jb 826 
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SHERIFF AND SURETIES—conlinucd. 

20. Semble: Where a sheriff colleets the amount of an execution, by receiving 
Property, or in some othe’ irregular manner, and accepts it as a4 satisfaction 
from the defendant, if the plaintiff elect soto consider it, the sheriff cannot 
object, in an action on his bond, that the execution was not paid with the mo. 


ney.—-Rubbins, et al. v. The Governor of Alabama, use, &C.--++++0+.s00eeee0s 839 
See Action, 2. 
See Chancery, 17, 13, 19. 
See Evidence, 6, 7, 8, 26. 
See Execution, Writ of, 5, 14. 
See Frauds, Statute of, 2, 3. 
See Pleading, 3, 4, 5, 28, 49. 
See Summary Proceedings, 2. 


STATUTES. 


1, A deed, by which personal property is conveyed to trustces forthe use of an in. 
fant child, is nota mortgage, deed of trust, or legal incumbrance, within the 
meaning of the act of 1823, To prevent fraudulent conveyanecs;” and does 
not become liable to the debts af the purty in possession, althongh the deed 
has not been recorded.- Thomas and Howard, Trustees, &c. vy. Davis. 113 

2. The act of 1833, which requires the officer taking a bond on the levy of an at- 
tachment, in the event of its condition being forfeited, to indorse the fact on 
the bond, is not so imperative in its requirements, as to subject the officer to a 
judgment on motion, unless he was informed that a bond was taken and lodg- 
ed in the clerk’s office ; and even after such information given, he will be allow- 
eda reasonable time to make the indorsement.—McGee v. Childers 

3. By the act of 1843, to regulate the expences of the county of Mobile, 
certificates of State witnesses are to be paid out of the fund in the treasury, a- 
rising from fines and forfeitures. —-Cuthbert, et als. v. Lewis 

4. Tire decision of the commissioners, appointed ander the 12th section of the 
actof 1843, that a claim a the county, is valid, is conclnsize upon the 
count y.——Jh 

5. Theact of the Legislainre, incorporating the Planters’ and Merchaats’ Bank, 
isa public state, and will be noticed judicially by the courts, though not 
specially pleaded’— Crawford, et als v. Pl.and Merchants Bank of Mobile 289 

6. The act of 13:h February, 1843, for the settlement of the affairs of the Plan- 
ters’ and Merchants’ Bank continues the charter of the Bank in existence, 
for the purpose of miintaining snits whether commenced before or after the 
charter was declared furfeited....Ib 

7. Under the -tatote authorsing diseoverics in snits at law, it is with the party 

exhibiting the interregafories to elect whether he will have the adverse party 
attached and compelled to answer, or coitinue the cause, or when the de- 
fendant is required to answer, to have him defaulted for a failure toanswer 
within sixty days after service —Govdwin, use &c. v. Harrison, 438 

8 Theact of 1805, which provides that before ad: cree shall be rendered against 
a non-resident defendant, the complainant shall exceute a bond for his in- 
demnity, if he should uppe»r and petition for a re-hearing, impliedly requires 
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STATUTEs—continued. 





that the bond should be made payable to al’ the defendants, (where there are 
several) who are non residents--Walker, ef al. ve. The Bauk of Mobile 452 
9. The act of 1333, which authorises an officer levying an attachment, to require 
the plainteff therein te execute a bond for his indemnity, should it afterwards 
appear that the property levied on dees not belong to the defendant, does not 
give to the obligee a summary remedy on the bond; and the statuies of 1807 
and 1827, in rexpect to bonds given upon the levy of an execution, cannot, by 
constraction, apply to the case ——Munsony and McLusky v. Toulmin 474 
10. Astatute provided that where a sale has been made of a sixteenth section, 
ora part thereof, which cannot by reason of the insolveney of the purchaser, 
or other eanse, be made productive, a majority of the voters of the township, 
voling in township meeting, upon due notice given, shall have power, with the 
assent of the purchaser, to annul or eancel the contract of sale: Held, that 
a plea alleging that a majority of the voters of the township voting in township 
meeting, upor, due notice given, did, with the assent of the purehaser, annul 
and cancel the contract of sale, because the same conld not be made produe. 


tive, was good, althongh it did net state the particular reason which imduced 
the voters to assent toa rescission, Lewis, et al v. Br. Bank at Montgomery 496 
11. The term of the connty court of Turkaloosa county, held on the 2d Monday 
of December, 1843, wax authorised by the act of the 13.h February, 1843... 
Ex parte Bauk of the State of Alahama 
12. The judg: of the county court of “Puskaloo-a county, under the act of the 


13th Feb. 1843, is authorised to tax a fee of two dollars on bank suits, although 
no jury trial is had.-.Jh...... pq hte dle dibeddas a pbusemkahindgnteesaed Gib eddaanntamiaseweasdenl 

43. Althongh ithe act of 1837 enacts that The trostees of cach school district, 
and where the township supports but one school, the commissioners shall have 
power lo employ a teacher, &c.” yet a person employed by the commissioners 
need not allege or prove that there is but one school supported by the township; 
if the fact be otherwise, and it can avail the commissioners, they must show 
it..--Commissiouers of section sixteen, &c. v. Criswell 


See Appeals and Certiorari, 7. 

See Attachment, 10, 11. 

See Bank, 7. 

See Contract, 1. 

See Court, Commissioners of Roads and Revenue, 2. 
See County Tax, 2. 

See Criminal Cases, and Proceedings in, 3, 14, 15, 16. 
See Deposition, 4, 5. 

See Error, Writ of, 21. 

See Evidence, 43, 52. 

See Execution, Writ of. 15. 

See Executors and Administrators, 9, 10. 

See Garnishment and Garnishee, 1I. 

See Indictment, 1, 2, 7. 

See Land Titles, 1. 
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STATUTES—conlinued. 


See Landlord and Tenant, 3, 4. 
See Partners and Partnership, 7. 
See Pleadings, 44. 

See Recognizance, 2. 

See Retailers, 1. 

See Section Sixteen, 1, 2, 3, 4. 
See Usury, 1. 


STOCK, SUBSCRIPTION FOR, &C. 

1. The opinion of one of the commissioners appointed by an act of incorporation 
to receive subscriptiens for stock, that a subscriber might forfcit his stock by 
failing to pay an assessment thercon, can have n> influence upon the liability 
of the latter; and in an action brought for the recovery of an assessment is ire 
relevant testimony. .Hull v. The Selma and Tennessee Railrcad Company. 741 

2. In anaction against a stockholder for his subscription, he cannot object that 
the directors of the company had released other stockholders; if the release was 
under a power it would be valid, if otherwise merely void...Jb 

3. Where the charter of a company appoints com.nissioners and directs books of 
subscription to be opened at certain places, but also directs that upon default of 
payment of stockholders, their stock shall be sold, and books opened to supply 
the deficiency; a subs*riber under this later provision cannot object to pay for his 
stock, because he subsbribeJ for the same at a place where the books were not 
required to be originally opened...Jb 

4, Where an act of incorporation requires five per cent. upon stock to be paid at the 
time of subscription, if the subscriber does not then pay it, but a judgment is af- 
terwards rendered against him therefor, which he satisfies, lic cannot object to a 
suit brought for other assessments, that he did not pay the five per cent in cash 
when he subscribed.— J. ...........0004+ san 


SUMMARY PROCEEDINGS. 


1. Where there are several plaintiffs, whose judgments are of the same date, and 
whose executions came tv the sheriff’s hands at the same time, the right to 
suggest to the court that the sheriff could have made the money by due dili- 
gence, [Aik. Dig. 175, § 73,] is given to each, and neither can be affected in his 
right to recover of the sheriff, by the action of any other, or by his failure to 
act. Therefore, when several plaintiffs, having judgments and executions of 
equal dignity, severally suggested at the samc term of the court, that the she- 
riff could have made the money on the execution, by due diligence, the sheriff 
cannot reduce the amount of the recovery, in either of the cases, by proving 
that judgments had been rendered against him on the other suggestions, soffi- 
cient to absorb the value of all the defendant’s property subject to sale by exe- 
cution....Gury, ef al. v. Hathaway.-..-.s..+ esses ipitesbin hitomi nena 161 

2. In a proceeding before the judge of the county court, by a surety of a sheriff, to 
compel him to execute a “ new bond,” every fact must appear upon the record 
which is necessary to give the court jurisdiction—Caskey v. The State. 193 
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SUMMARY PROCEEDINGS—continued. 

2. Itis therefore necessary that the name of the surety, requiring another bond to 
be executed, should be stated in the citation—that a particular day should be 
set for the execution ofsuch ‘‘ new bond”—and that the judgment of the coun- 
ty court, vacating the office of the sheriff, should state that the sheriff neglect- 
edor refused to give such new bond with good and sufficient surety.--1b. 193 

3. In a summary proceeding against a constable and his sureties, for failing to 
pay over money collected by virtue of an execution, the question to be tried is 
not merely whether money was collected, but is also, whetker it was collected 
by virtue of the particular execution, which the plaintiff describes in his notice ; 
consequently a misdescription of the execution is a fatal defect, and when it is 
doubtful, whether money was collected on the execution described, or another, 
the jury must decide upon which it was collected...Johnson et al. v. Gray. 276 

4, A sheriff who takes insufficient security upon a forth-coming bond, cannot be 
proceeded against by motion, but the party aggrieved thereby must seek re. 
dress by action at common law.—Gary v. McCown 

5. Theact of 1833, which authorises an officer levying an attachment, to require 
the plaintiff therein to execute a bond for his indemnity, shuuld it afterwards 
appear that the property levied on does not belong to the defendant, does not 
give to the obligee asummary remedy on the bond; and the statutes of 1807 
and 1827, in respect to bonds given upon the levy of an execution, cannut, by 
construction, apply to the case...Mansony and McLosky v. Toulmin. 474 

6. A notice against a defaulting sheriff or constable, is sufficient, if it specifies the 
term at which the motion is made...Welch, et als. vy. Fourier 


See Bank, 4, 7, 8. 

See Judgment, 11. 

See Pleadings, 58, 59, 61. 

See Sheriff and Sureties, 5, 6, 7, 8,9, 10. 
See Statutes, 2. 

See Sureties, 2. 

See Variance, 4, 5, 6. 


SUNDAY. 


1. When the term of a circuit court is limited to one week, it expires on Saturday 
night at 12 o’clock, asno judicial action can be had on Sunday, and a verdict 
rendered after that hour, is irregular, and will not sustain a conviction — 
Es RGD anssnintnotnnnicigeinsnanvbiasihaianttienaiabaadeniieiuaiial 200 


SURETIES. 

1, L., K. and B. are co-suretics fora defendant in a detinue bond, conditioned to 
deliver a slave in the event of a recovery: pending the suit, L. desires K., in 
whose possession the slave has remained, to deliver the same to the sheriff in 
discharge of the bond. K. refuses, and afterwards delivers the slave to the 
defendant in the detinue suit, by whom it is run off, and thereby the sureties 
have to answer on the bond. The slave is afterwards regained, through 
the exertionsof L.and B., and sold. The proceeds, when divided between L., 
K. and B., fall short of the sum paid by them. If the slave had not been eloign- 


125 
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SURETIES—continued. 


ed, it would have sold for a greater price: Held, that these circumstances did 
not warrant an action of asswnpsit, by L. against K., and that the evidence 
was properly excluded in that form of action.—Long v. Kent. .................. 100 
2. When an issue is mide, upon the notice issued in a summary proceeding, by 
one surety against the executor of his co-surety, and a verdict is found by the 
jury, this is a sufficient action by the defendant and the court, to make the no. 
tice a part of the record, and if itsallegations are sufficient to sustain the sum. 
mary jurisdiction, it is unnecessary for the same averments to be repeated in the 
judgment entry.— May, ex’r, v. Lang. ........cceercceercceereeceereeceeeeenees - 107 


3. The bank is not affected by a conditional execution of a note by a surety, 
of which it has no knowledge. --Findley v. The State Bank 

4. A sheriff who takes insufficient security upon a forth-coming bond, cannot be 
proceeded aguinst by motion, but the party aggrieved thereby must seek re. 
dress, by action at common law.---Gary v. McCown 

5 A surety tua writ of error bond js not discharged from his liability on the 
bond because the principal in the judgment, after its aftirmence in the appel- 
late court, without the privity or consent of the surety, obtains an injunctiun 
out of chancery, to the collection of the judgment.—-Hodges v Gewen, &c. 478 

6. When sureties unite with their principal in a plea to the merits, it isan ad. 
mission of the fact of suretyship...Welch, etals. v. Fuurier. «...+.:.++0000.000 516 

7. Where a factor sells goods, and appropriates the proceeds to his account 
against the principal without objection by the latter, the surety of the princi- 
pal for the payment of a demand of equal dignity to the factor, when sued by 
the latter, cannot object that the appropriation was not so made as first to re. 
lieve him from liability.---Martin v. Pope & Son. -........0.0....c0ecceseeeeeeeeee 533 

8. A factor credited his principal with the proceeds of goods sold, afterwards paid 
him a part thereof, then sold for him other goods to a much greater amount: Held, 
thata surety ofthe principal, in an action by the factor, could not claim a deduc- 
tion from his liability for the sum credited and afterwards paid over.---Jb. 533 

9. An indulgence gratuitously granted by a creditor to the principal debtor, 
will not operate a discharge of the surety.-.-Martin v. Pope & Son 

10. A direction by the plaintiff to the sheriff to stay proceedings upon an execu- 
tion against the principal debtor, without consideration, does not release the 
surety from the payment of the debt...-Sawyer v. Bradford, assignee 

11. When one co-surety has been compelled by suit to pay the joint engagement, 
it is not competent for a co-surety, when sued for contribution, to show that 
the note, as between the principal debtor and the payee, was without conside- 
ration.---Cave, use of Wallace, v. Burn. ...........0ccceeeseceeccecccerseneeceeces 780 

12. A surety, after paying the amount of the execation issued against the princi- 
pal and other suretics, as well as himself, is not entitled to have the execution 
kept alive for his own benefit, either against the principal or co-sureties.--- 
Morrison, Givhan, et al. v. MGrvin. .........cssecsecssssvecsesecersevscsssseseeseee IIT 

See Chancery, 29. 

See Contract, 4. 


Sce Indorser and Indorsee, 2, 3. 
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SURETIES —continued. 


See Indorsement, 3. 
See Law Merchant, 2. 


TENDER. 

1. When bank notes are offered in payment, and no objection is made on that ac- 
count, it is a good tender; and this although the bank_isin a suspended state; 
for by the conduct of the party, hls adversary is lulled into security, when if 
objection had been made for that reason, specie would have been demanded.— 
POMIUNE Gs TEORT GS is5 ods ck cdescsscescsvsarch setatesiensbledyttincolaeuaeseanuaes “a 


TROVER. 

1. Boards, rails and bricks, cut and made from the soil of land belonging to the 
U.S., and appropriated by the maker, do not puss to one who subsequently pur- 
chases the land from the U. S8., although the severed chattels are remaining on 
it;and the maker may maintain trover for their conversion ‘by the person who 
thus becomes the owner of the land, he showing no connexion betwcen himself 
and the United States with respect to the severed chattels Carpenter, ‘et_al. 


TRUST AND TRUSTEE, 

1. Where a bill single, not rendered negotiable by endorsement, is entrusted by 
the payec to an agent to collect, and he sells it for a fair and valuable consi- 
deration, to a third person, and he to another, who sues in the name of the 
payee, to his use, and obtains judgment, a court of equity will consider hima 


trustee for the payee, and compel him to account for the proceeds.—May, et al. 
W FIIOTD, cncsccces cgscasccteseserssscecsieesisstasisccetsse > ecceckmensusenninndad 24 


2, Under the act of 132), the circuit court may appoint a trustee, upon the death 
of the trustee appointed in the deed.—Tkhe State Bank vy. Smith. .......000.. 75 
3. Where a deed conveys to trusees, for the use of a daughter, an undivided moi- 
ety of real and personal estate, of great value, the grantor and trustees cannot as- 
sent tua division of it, through the medium of arbitrators, so as to prevent the 
creditors of the former, from selling, under execution, his moiety of any part of 
the property. Butit is competent for a court of chancery to causea division to 
be made, or to arrest the action of the execution, until the rights of the cestui que 
trust are equitably adjusted.— T'iomas and Howard, trustees, ¢c. v. Davis. 113 


4. Where land is purchased by A. with the money of B., a trust results, by ope- 
ration of law, in favor of B., although the title be taken by A. in his own 
name. But where a guardian was indebted to his ward, and purchased land 
which he declared was for the ward, paid for it with his own money, and put 
the ward in possession, but took the title in his own name: Held, that there 
was no resulting trust to the ward, and that in the absence of proof of an agree- 
ment that the land was to be received in payment of the debt, the ward had 
no title to it... Taliaferro v. Tie heirs of Taliaferro. .......... osess's 000s Oe 


5. C, delivered certain slaves to S., his creditor, the latter stipulating that when the 
wife of C. would pay him the debt intended to be secured by a pledge of the slaves, 
that he would settle them upon trustees to her separate use: the wife offered to 
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TRUST AND TRUSTEE—continued. 


pay the amount due to S., and demanded the slaves in obedience to his agree. 
ment; which he refused: Held, that the contract of S. made him a trustee sub 
modo for the wife, and that the tender of his demand entitled her $o go into equity 
to enforce the execution of the trust.—Sledge’s adm’rs, et al. v. Clopton. 589 

6. Where one person receives a conveyance of property, upon a verbal stipulation 
that he will dispose of it absolutely or conditionally for the benefit of another, ho 
will be compelled to perform his engagement.—J1b 

7. If one person receives property from another, under an agreement to settle it 
on trustees fur the benefit of the wife of the latter, a court of equity should 
not refuse to coerce an execution of the trust, because the details of the set- 
tlement cannot be ascertained by the most stringent proof.—Jb 

See Fraud and Fraudulent Conveyances, 6. 


See Garnishment and Garnishee, 13. 


USURY. 

1. The act of 1819, makes the ‘‘borrower or party” to a usurious contract, a com. 
petent witness to prove the usury; but this statute cannot be so construed as to au. 
thorize the indorser or surety of the ‘‘borrower or party,” when sucd, to bea wit- 
ness to prove the fact, soas to defeat a recovery against him..--Paul y. Meek. 753 

2. “ The borrower or party” being competent to prove the transaction illegal 
for usury, the particular facts to which he may testify, cannot be defined 
with precision, but must depend, to a great extent, upon the case itsclf.---Ib. 753 


VARIANCE. 


1. In asummary proceeding against a constable and his sureties, for failing to pay 
over money collected by virtue of an execution, the question to be tried is not 
merely whether money was collected, but is also, whether it was collected by 
virtue of the particular execution, which the plaintiff describes in his notice; con- 
sequently a misdescription of the execution is a fatal defect, and when it is 
doubtful, whether money was collected on the execution described, or an- 
other, the jury must decide upon which it was collected.—Johnson, et al. v. 


2. Where a suit is commenced by attachment, the attachment is the initiatory 
process in the cause, and the defendant cannot, by demurring, bring its defects 
to the view of the court, or avail himself of a variance between it and the de- 
claration; consequently a revising court will not look behind the declaration to 
ascertain whether the suit is brought for aless sum than the primary court could 
take jurisdiction of, unless the question was there regularly presented.— Roberts 
i TIO socicnaienepsiennemsscasenanenentnctnesnsmsonsnnennttantamnenigintinstméate 

3. When the plaintiff does not undertake to set out the libel in haec verba, or 
according to its tenor, the omissicn or alteration of a letter, which does not 
alter the meaning, will not be a variance— Weir v. Hoss and Wife. ....... 881 

4, Where anotice of a motion for judgment in favor of a Bank states the time 
when the note was discounted, so as to show that it was before it bears date, 
this statement, as it is unnecessary, may be treated as surplusage.----G@riffin 


The Bank of the State of Alabama, ....++...+++-++++s0s0++e000++ eatestigaga 
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VARIANCE—continued. 


5. A notice at the suit of a Bank need not be dated, unless the date is made ma. 
terial by a reference to it, as indicating the time when the motion will be 
made, &c.; and although the indorsement of its receipt by the sheriff shows 
that the notice was placed in his hands before the maturity of the debt, yet if 
it is not served until after the debt is due, no —— can be made to this 
defect in the notice.—ZJb. . Pts Sore Re . 908 

6. The plea of non assumpait t ‘in a notice ste a inate for judgmentat the- anit of 
the Bank, throws upon the plaintiff the onus of proving the material facts 
stated in the notice ; and if the note sought to be recovered is misdescribed as 
to the time of its maturity, the variance will be fatal to the motion.--- Jb, 908 


VENDOR AND VENDEE. 

1, Quere? Will a purchaeer at a sheriff’s sale be affected by a variance be- 
tween the venditioni exponas, and the order under which it issued, if the 
writ isnot void.—Allen vy. Best 

2. Neither fraud or failure of consideration can be given in evidence to defeat 
the recovery at law of a note given for the price of land, when a deed con- 
taining covenants of warranty running with the land, has becn accepted by 
the purchaser, his relief is in a court of equity. —Starke, et al. v. Hill 785 

3. The cancellation ofa deed to land will not revest the title in the grantor, but if the 
vendce delivers up his unregistered deed to be cancelled, he places it in the 
power of the latter either to sell or incumber the land; and a bona fide purchaser 
or incumbrancer without notice, would have the paramount interest, and this, al- 
though he did not acquire it directly from the vendor, but from one to whom the 
vendee delivered the deed under a parol contract fora sale,that he might exchange 
it with the vendor for a deed made directly to himself...Mallory v. Stodder. 801 

See Ejectment, and Trespass to try Title, 2. 


See Lien, 4. 


VERDICT. 

1. If there is a general verdict that the defennant is guilty of an unlawful de- 
tainer, and the judgment is “according to the verdict,” both will be referred 
to the complaint, which, if sufficient in the description of the lands, and of 
the offence, will sustain the judgment.---Powers v. David. ..........0secceeeeeeeee 9 

2. A finding by the jury for the plaintiff, on an issue to the merits, includes all 
the facts necessary to the ascertainment of the defendant’s liability, unless a 
statute requires the facts to be specially found... Welch, et als. v. Fourier. 516 


See Jury, 1 


WILL, AND PRORATE OF. 

1, Where certain persons describing themselves as sisters and brothers of the de- 
ceased, bring error to reverse an ex parte order, admitting the supposed will of 
the decedent, to probate, it cannot be intended (in the absence of any affirma- 
tion in the record,) that they are the nearest of kin in interest, and the writ of 
error will be dismissed..-- The heirs and distributees of Hilil y. Hill’s Ez’rs 166 

2. Semble: It is competent for the judge of the county court to set aside the pro. 
bate of a will, which he had previously allowed without proof, or upon insuffici- 
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WILL, AND PROBATE oF—continued. 


ent proof, and without notice to the widow and next of kin, as directed by 
statute.---Ib........... . 166 
3. A testator made his will inthese terms: ‘* That all my property, both real and 
personal, of which I am now possessed, or may hereafter accrue, be retained 
and continued together, till my youngest child may have arrived at lawful age ; 
at which time all the above property, with its increase, from now on to the time 
of my youngest child arriving at lawful age, to be equally divided among allmy 
lawful heirs.” His property consisted of lands, slaves, stock, plantation uten. 
sils, &c. He diced leaving a widow and five infant children. Held, that the 
intention to be gathered from these expressions, in connexion with the circum- 
stances, is, that the family relation between the wife, children, and slaves, shall 
be continued, and that the plantation be carried on for the benefit of the family. 
The wife, under this will, takes 2 vested interest in one-sixth part of the estate, 
to be divided at a future period.---McLeed, et al. v. McDonnel and Wife 236 
4. The provision for the wife is inconsistent with dower and distribution of the 
same estate, consequently, without any express legislation upon the subject, she 
would, in equity, be put to her election.... 2b 2 
5, Where a testator, after specially hequeathing slaves and other personal pro. 
perty to his daughters, declared his meaning tu be, that they should “inherit 
the above bequests, and if no lawful heirs of their bodies, then to revert to the 
family or estate:” ‘Held, that the limitation was wholly indefinite, reaching 
to the remotest descendants of the first takers, and being uncottrolled by any 
thing which preceded or followed it, the daughters took an absolute estate... 
Darden’s Adm’r, et al. vy. Burn’s Adm’r, and another 
6. Semble, that where personal property is given to the sole an: separate use of a 
feme covert, she may, as incident to such an interest dispose of it by will; and 
although she be entitled only to the rrofits derivable from the enjoyment of 
the property, she may, under an authority from her donor, declare who shall 
enjoy it after her death_—Lewis, et al, by their nezt friend, v. Hudson and 
another ..... Cree ee eceereernnccereseeereegecensseneceetecreeecereceseceeeeeerssessssseecseees 4163 
7. A testator, by his will, gave to his wife a life estate in one-third part of his 
land, a fifth part of his estate absoluiely. He then proceeded to declare his in- 
tentiun to do equal justice to his children, and after reciting that he had pre- 
viously given to a daughter, Mrs W., certain property, in trust, which he esti- 
mated at one dollar, proceeded thus: ‘Now it is my will that after the pay- 
ment of all my just debts, and allotting to my wife her portion, as herein be- 
fore directed, to add to the residuc of my estate of every description, the said 
sum of one dollar, the valuc of the property conveyed in trust for the use of 
Mrs. W., and to divide the sum total after making such addition, into seven 
parts, and I do hereby direct and require my exceutors to distr:hute and pay 
over the residue of my estate, both rea] and persunal, in the following man- 
ner, to.wit; after deducting from one of said seven parts the sum of one dollar 
to pay uver to said trustces the residuc.of said portion of Mrs. W,, to be held 
for her use and benefit, and that of her heirs, and to pay to my daughters C. 
W., M. A., L. C., M. H., and to my sons J. W.J.and W, B J. one-seventh 
part of the residue of my estate as aforesaid, or to their legal representatives 
respectively. Held, that the executors were invested by the will with the 
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WILL, AND PROBATE OF—-continued. 


power of selling the lands of the deceased to enable them to make distribution 
among thc legatces..-. Winston v Junes and Haigth...+.sccsccrcesscseeseasees --550 

8. A father, by deed, gave tothe heirs bern of his danghter'’s body, a female slave, 
providing therein that he should retain the stave in his possession during his 
life, and at his decease that she should be * in full possession of the heirs 
born” of his daughter: Held, that this was a testamentary paper and might 
be proved as such; and that all the children to which the daughter gave 
birth, might claim an equal interest in the slave and her increase, under the 
deed as an exccutory devise.—Shepherd, et al, v. Nabors 

9. A legatce of personal propery cannot maintain an action for the recovery of 
his legacy, unless the will has been regularly admitted to probate.—Jb 631 


See Dower, 2, 3. 


WITNESS. 


1. A defaulting witness, in a civil cause, may, upon scire facias excuse himeelf 
for his failure tu attend in obedicnce to the subpena, by his own oath....Living- 
OE es ORR 5 i nsiccndiatincnassicmsbanaledimienta aaeebet tae kai sited 147 

2. Heirsor distributees are not competent witnesses for the executor or adminis. 
trator to estublish aclaim in favor of the estate, although they execute releases 
of all their interest in the demand in suit.— Williams’ ex’rs v. Temple, adm’r. 656 

3. A witness cannot be excluded by , roving his confessions of an interest in the 
suit.—-Bates v. Ryland... Acsass pe cea Uaetestededaceateshassccceunte coon 

4. A co-maker of a promissory note is 1 competent witness to prove a present. 
ment of the note to the executor of u joint maker of the notc——Cawthorne y. 
Weisinger agesdesateecesesethadenchessuus rte 

See Evidence, 20, 26, 29, 37, 49. 

See Usury, 1. 








